City of Gladstone

Staff Report
Report Date: October 2, 2019
Meeting Date: October 8, 2019
To: Gladstone City Council
From: Jacque Betz, City Administrator, Interim Finance Director Cathy Brucker, and

Public Works Director Jim Whynot

AGENDA ITEM

Information on City of Gladstone Rights of Way Ordinance.

History/Background

At the August 13, 2019 City Council meeting, the City Council asked for staff to information
regarding the City of Gladstone Rights of Way Ordinance to the October 8, 2019 agenda. On
September 16, 2019, staff provided the following information to the City Council:

e Exhibit 1- League of Oregon Cities Local Focus publication, Managing the Public
Right of Way.

e Exhibit 2 — May 24, 2016 Staff Report- Consider adopting a utility right of way
ordinance to improve management of the City’s rights of way.

e Exhibit 3- May 31, 2016 Staff Report- Consider adopting ordinance 1465 to
improve management of the city’s right of way.

e Exhibit 4- Management of Gladstone’s Most Valuable Asset Frequently Asked
Questions (2016)

e Exhibit 5- December 11, 2018- Approval of an ordinance amended GMC Utility
Services, to update regulations.

Franchise Fees:
Previous to the adoption of the utility right of way ordinance, the city negotiated, and still

currently maintains, franchise agreements with three utility companies and the city’'s
refuse service provider. These are all collected at a rate of 5.0% of revenues:

Provider Contract Date Term Budget 2019-2021
NW Natural Gas 11/10/09 20 years $340,000
PGE 05/14/13 10 years $800,000
Comcast Cable 05/09/17 10 years $360,000
B&B Leasing 09/27/16 10 years $250,000

These franchise fees are utilized by the General Fund for support of parks, public safety,
fire and administrative services. Once expired, the city will have the option of
renegotiating these agreements separately, or administering them within the Right of Way
(ROW) code. If moved to the ROW Code, language will need to be adopted through
resolution to allow general fund use.
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Right of Way Utility Code:

Ordinance 1465 adopted the mechanism for Right of Way management within the city.
This allowed collection of 5.0% of revenues from any utility using the city’s right of way,
to assist with funding of adequate maintenance and improvements. Currently, the city is
billing quarterly, based on revenues earned within the city or the minimum annual ROW
fee based on linear foot (whichever is greater). The city collects these revenues from:

NCCWC

Oak Lodge Water District

WES

Lake Oswego

City of Gladstone Water, Sewer, Storm revenues

Revenues are estimated to generate $450,000 during the 2018-2021 Budget and utilized
for right of way improvements made by the Roads & Street, Sewer, Water and Storm
funds. Of these revenues, approximately $200,000 comes from outside utilities, and the
balance is generated internally from the city billings. The city billings are not a new
revenue source — the ROW fee charged is included within the existing rate structure. The
internal transfers assist management of the ROW maintenance and improvements.

Right of Way Telecomm Code:

Ordinance 1493 broadened the ROW code to ensure all telecommunication providers,
regardless of property ownership/leasing situations, were responsible to pay 5.0% of
revenues to the city, along with licensing fees. Currently, the city is receiving fees from
approximately 26 providers. With little historical reference established as of this date, the
estimated budget of $436,000 in resources may be somewhat aggressive, but revenues
have been increasing over the past six months.

In summary, the city budgets (per biennium) approximately:
e $1,750,000 from Franchise Fees for General Fund use;

e $450,000 from water, sewer and storm lines located in the Right of Way for
improvements and maintenance; and

e $436,000 from telecomm usage of above or below ground locations in the Right
of Way for improvements and maintenance.

Should the ROW ordinance be rescinded, the city could lose $886,000 immediately from
the 2019-2021 biennium budget ($636,000 external sources, $250,000 internal sources)
less any fees earned to date. As franchise fee contracts reach expiration, separate and
costly individual contracts would need to be negotiated to ensure continuation of the
$1,750,000 in resources.

Recommended Staff Action
This item is for informational purposes only.
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Street Smarts:

What is the Right of Way and How Do Cities
Acquire, Use and Dispose of It?

the places in which they live. Rights of way often are

one of a city’s largest property holdings and one of
its most valuable and commonly used public assets. As a
result, rights of way play a central role in a functioning city.

Rights of way surround and connect city residents and

What is the right of way and how is it used?

The public right of way consists of the space on, above and
under city streets, alleys, bike paths and sidewalks. The
right of way is public property and by law is to be held in
trust by the government—cities, counties or the state—for
the benefit of the public. What that means is that city
councils have a legal obligation to manage a city’s rights of
way for the benefit of every city resident.

City residents use the public right of way every day for
transportation purposes as they travel to and from work,
school and social gatherings on public roads and sidewalks.
Utilities also use the rights of way. Electric, natural gas,
water, telephone utilities, and cable and telecommunica-
tions providers use the public right of way when they place
and install their equipment, such as utility poles, power
lines, sewer lines and fiber optic cables, above or under
public roads and sidewalks.

Because those utilities receive a special benefit in not hav-
ing to negotiate with several private property owners for
use of their property, and given the legal obligation to man-
age rights of way for the benefit of the public, cities often
charge utilities a fee for use of the public’s rights of way.

How does a city acquire rights of way?

A city can acquire rights of way through a variety of means,
often using public money to compensate the property own-
er from whom the right of way is acquired. Some of the
most common ways that cities acquire rights of way are:

* Dedication: A city can acquire rights of way from a
private property owner who offers to allow the public
to use his or her property. A dedication is not a
complete conveyance of property to the city. Rather,

it is a conveyance of a right for the public to use the
property.

Sometimes, a city might require dedication as a condi-
tion of development approval where a right of way will
be needed to serve new development. In those in-
stances, the dedication of right of way is shown on the
recorded plat, which designates certain area for roads
or other public purposes, or it can occur through a
deed. The property owner’s intent to dedicate, rather
than convey the property entirely, must be clear.

* Grant: In contrast to a dedication, the grant of prop-
erty for right of way purposes vests complete owner-
ship in the city.

* Condemnation: The city can acquire rights of way
by taking private property for public use and paying
the private landowner just compensation for the loss
of the property. The process for condemnation is pro-
vided in Chapter 35 of the Oregon Revised Statutes
and is discussed in “article title here” on page XX.

Other methods of acquiring a right of way include an-
nexation, transfer from another government entity, and
prescriptive use.

What are the city’s management and fidu-
ciary responsibilities?

Managing the right of way is a core function of a city. The
right of way is a public resource that the city must man-
age in the best interest and on behalf of its residents, while
also balancing the competing needs of those who use that
space.

As the demand for utility and telecommunications

services increases, the amount of activity in the right of
way increases, requiring cities to efficiently and effectively
oversee the use of this limited public resource. As part of
that process, cities often charge users of the right of way for
the administrative costs of management, such as the costs
associated with granting and administering permits for

(continued on page 22)

E€ Cities have a fiduciary obligation to seek
compensation for use of this public asset. 37
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STREET SMARTS

work done in the right of way to install and maintain facilities
and to restore public streets.

In addition to recovering those costs, cities have a fiduciary
obligation to seek compensation for use of this public asset.
That compensation often takes the form of franchise fees and
privilege taxes imposed on utilities and cable and telecommu-
nications providers for use of the right of way.

Franchise fees commonly are calculated as a percentage of

the revenues derived from sales to consumers in the city, and
those fees are among the second and third largest sources of
revenue for many of Oregon’s cities. The money collected is
used to fund public services, such as police and fire protection,
public parks, and street maintenance and construction. Local
management of the right of way ensures that taxpayers receive
fair compensation for use of one of the city’s most valuable
assets.

Can a city dispose of a right of way and when
might it do so?

A city can dispose of its right of way through a process known
as vacation. Vacation removes a public interest from land. A
city may want to vacate a right of way for a number of reasons,
such as when it no longer serves the city’s needs.

Chapter 271 of the Oregon Revised Statutes provides a pro-
cess for a city to vacate its interest in the right of way, which
can be initiated by a petition filed by a property owner or by
a city council. Generally, a city council will hold a hearing
on the petition and any objections and will then determine
whether the consent of certain property owners has been

22 LOCAL FOCUS | April 2015
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obtained, whether notice has been given, and whether the
public interest will be prejudiced by the vacation.

When a city vacates a right of way, it returns to private
ownership. In some cases, the land may return to the original
landowner, and in others, it will attach to the lands border-
ing the right of way. In either case, a city should consult with
legal counsel to fully understand the consequences of vacating
right of way. M

On the Web

Visit the Right of Way page on the League’s website
(www.orcities.org), in the A-Z Index. Resources include:

Right of Way: Protecting and Paying for the Public’s
Lifeline video

Model ordinances for securing authority over rights
of way, regulating the use of rights of way, easements
and excavation

Permitting information

Durable

Low-Maintenance

' playful

one-stop-shop
;g Everything

to sprayparks to
Playgrounds
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Franchise Agreements, Licenses

and Statutes:

Regulation and the Right of Way

By Nancy Werner

ight of way management is one of the most important

functions of local government. Without properly man-

aged rights of way, cities cannot ensure safe and efficient
transportation, delivery of and availability of essential and
competitive services. Nor can cities fulfill their fiduciary duty
to protect this critical public asset. This article provides an
overview of regulatory tools cities have used to manage their
rights of way, as along with a brief summary of some federal
and state laws that may impact right of way management.

Franchise Agreements

For more than 100 years, Oregon cities have required utilities
to obtain franchise agreements prior to placing any facilities

in the public rights of way. A franchise is a binding contract
between a city and a utility company that governs the com-
pany’s use of the right of way.! Cities typically grant franchises
to utilities and services providers that install facilities in the
rights of way, including electric, gas, telephone and cable com-
panies.? Many cities also impose franchise fees, or fees in lieu
of franchise fees, on their municipal water and sewer utilities.

Franchises generally set forth the terms for use of the right of
way. For example, franchises may require a company to obtain
a permit prior to working in the right of way and to provide
insurance and indemnify the city for claims related to the
company’s operation in the city. Franchises often include the
general rules on where facilities may be located in the right of
way and when they need to be removed or relocated.

Franchises also require compensation to the city for the use of
the right of way, which is called a franchise fee.> Often com-
pensation is a percentage of the gross revenue the company
receives from providing service to customers in the city. Cities
may also set compensation based on the lineal feet of the utili-
ties’ facilities in the right of way, a minimum annual fee, an
attachment fee, or a combination of these fees.

1 Franchises generally do not cover facilities (such as cell towers) on private
property or city-owned property outside the right-of-way (such as parks).

2 Cities also grant franchises to solid waste providers. Because solid waste
providers do not install facilities in the rights of way, this article does not
address solid waste franchises.

3 The terms “franchise fee” and “privilege tax” are often used interchange-
ably, though they are different. A franchise fee is the fee agreed to in a
franchise agreement, whereas a privilege tax is adopted by ordinance and
does not require an agreement from the provider subject to the privilege
tax. Further, some cities have adopted privilege taxes for providing service
in the city regardless of the use of the rights-of-way.

www.orcities.org
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Licenses

More recently, some cities have adopted ordinances designed
to replace franchise agreements with a licensing structure.
These ordinances generally include the provisions commonly
set forth in franchise agreements, including compensation
through a license fee or privilege tax. Under these ordinanc-
es, utilities that are or desire to use city rights of way would
apply for a license rather than negotiate a franchise. The li-
cense, if granted, authorizes the utility to use the rights of way
and requires the utility to comply with the provision of the
ordinance. The associated license fee or privilege tax could be
established in the same manner as described with respect to
franchise fees.

The license requirement typically applies to the same utilities
required to obtain franchises as described above. Some cities
also require their municipal water and sewer utilities to obtain
licenses and/or pay the associated fees. Additionally, cities
may require utilities that do not own facilities in the rights of
way but provide services in the city (either through other utili-
ties’ facilities or through wireless facilities placed outside the
rights of way), to pay a fee or tax.*

Applicable Statutes

In Oregon, cities generally have home rule authority to enact
laws and regulations that are not expressly preempted by fed-
eral or state law. The most relevant laws and rules impacting
city authority are summarized below.

Federal Law

Section 253 of the Telecommunications Act of 1996
(“Telecom Act”): The Telecom Act preempts any state or
local law or regulation that “prohibit[s] or has the effect of
prohibiting” the provision of telecommunications services( 47
U.S.C. § 253(a)). In addition to this preemption, however,
the Telecom Act expressly preserves local authority to manage
their rights-of-way and receive compensation for use of the
rights of way( See 47 U.S.C. §253(c)). The Telecom Act does
not include a cap on franchise fee or privilege tax rates

or other specific preemptions. Rather, it has been left to the

(continued on page 24)
4 The League has produced a Model Utility Rights of Way Ordinance with
the license structure described above. The Ordinance includes a detailed

description of the options available to cities in deciding how to implement
the Ordinance and associated fees.
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FRANCHISE AGREEMENTS, LICENSES AND STATUTES

courts to interpret what prohibits or effectively prohibits the
provision of telecommunications services.

The Cable Act:’ The Cable Act includes fairly specific regula-
tions of cable service providers and expressly requires cable
service providers to obtain franchises from the local government
prior to providing cable service within that jurisdiction. Howev-
er, it also prohibits any state and local laws that are inconsistent
with the terms of the Act. Thus, local government authority

is preserved but circumscribed by the terms of the Cable Act.
Among the terms that can be included in a local franchise are:
franchise fees of up to five percent of gross revenues; capacity
and financial support for public, educational and government
access (“PEG”) channels; and customer service standards.

Internet Tax Freedom Act: The Internet Tax Freedom Act
(“ITFA”) and its amendments preempt state and local taxes on
internet access. The preemption in the ITFA, however, does not
extend to voice service provided over the Internet, commonly
known as “voice over Internet protocol” or “VoIP” Further, the
ITFA does not clearly preempt privilege taxes or similar fees
imposed for the privilege of using the rights of way to provide in-
ternet access services. This interpretation of the ITFA has been
affirmed by the Oregon Court of Appeals, however the Oregon
Supreme Court will be reviewing the decision(See City of Eugene

v. Comcast of Oregon 11, Inc., 263 Or. App. 116 (2014)).

State Law and Administrative Rules
ORS 221.410 et seq: ORS 221.410 through 221.515 address

local authority, including authority to manage rights-of-way and
regulate utilities. Generally, the provisions in ORS 221.410 et
seq. affirm cities home rule authority rather than preempt cities.®
However, ORS 221.450 states that cities may impose a privilege
tax of not more than 5 percent of gross revenues on certain utili-
ties using the rights of way without a franchise. The preemptive
effect of this language is currently the subject of litigation and
will be addressed by the Oregon Supreme Court in the upcom-
ing months(see Northwest Natural Gas Co. v. City of Gresham,
264 Or.App. 34 (2014)).

ORS 221.515: This statute, which applies only to certain
phone companies classified as incumbent local exchange carriers
(“ILECs”), caps Oregon cities’ authority to impose a privilege
tax for use of the rights of way at 7 percent of revenue derived
from exchange access services (which is essentially the dial tone
charge). ORS 221.515 also permits ILECs to deduct

from their privilege tax payment any permit fees it pays the

city, but does not allow deduction of penalties for franchise

or ordinance violations. This preemption does not apply to
other phone providers operating in cities, which are known as
“competitive local exchange carriers.” Further, the preemption
only applies to taxes or fees imposed for use of the right of way;

5 What I am calling the “Cable Act” is actually several laws amending the Com-
munications Act of 1934, including the Cable Communications and Policy Act
of 1984 and the Cable Television Consumer Protection and Competition Act of
1992.

6 See, e.g., ORS 221.410: “Except as limited by express provision or necessary
implication of general law, a city may take all action necessary or convenient for
the government of its local affairs.” ORS 221.415: “Recognizing the independent
basis of legislative authority granted to cities in this state by municipal charters,
the Legislative Assembly intends by ORS 221.415, 221.420, 221.450 and 261.305
to reaffirm the authority of cities to regulate use of municipally owned rights of

»

way ...

24 LOCAL FOCUs | April 2015

it does not apply to taxes and fees imposed, for example, for
providing services to customers in the city regardless of whether
or not the provider uses the right of way.

ORS 758.025: This statute requires public bodies to notify
affected utilities “as soon as reasonably practicable” of a project
that would require utility relocation. Public bodies must also
coordinate with affected utilities to discuss the project’s scope
and schedule, which must include (among other things) a dis-
cussion of “options to minimize or eliminate costs to the public
body and the utilities.” Importantly, the law expressly states that
“[t]he public body is not required to avoid or minimize costs to
the utilities in a way that materially affects the project’s scope,
costs or schedule.” Public bodies may not prohibit a utility from
seeking reimbursement of relocation costs from private parties or
customers.

OAR 860-022-0046: This Oregon Administrative Rule states
that when a city requires the undergrounding of existing aerial
utilities, the electric and communications utilities must pass
those costs through to their customers within the city. This will
result in a new line item on each customer’s monthly bill listing
this cost, which will be collected until the utility is repaid with
interest. This rule will apply even where a franchise or license
requires the utility to pay undergrounding costs.

Ms. Werner is an attorney with Beery Elsner & Hammond LLC
focusing on communications law, right of way management and util-
ity franchises. W
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City Management of the Right of Way:

How Does it Work?

By Len Goodwin

expanded slightly to include public

utility easements (“PUE”), which are
often adjacent to rights of way to meet
the specific needs of utilities. A signifi-
cant asset, the PUEs are held in trust by
a city of all of its citizens.

I n this article, the term right of way is

A Crowded Space
While the right of way (ROW) repre-

sents a major component of the assets
held by a city, it is also the physical
location of the bulk of city assets. Other
than public buildings, virtually every as-
set in a city’s control, all of its civil infra-

structure, is located in a right of way. Telephone/Internet

The right of way, along with any ad-
joining public utility easements, is the
locational choice for wastewater and
stormwater collection facilities, which
are typically operated by a city or a

Electricity

Drinking Water

Typical Section View

r

r
T 0———Cable TV/Internet
Natural Gas

Stormwater Collection

Wastewater Collection

special district under Oregon law. The
right of way is also home to water, electric and natural gas
service facilities, which are owned by either investor-owned
utilities or by municipal agencies. Finally, the right of way is
home to telecommunications providers who supply telephone,
television, data and Internet access services to residents and
businesses alike.

All of this can make the ROW fairly crowded.

Figure 1 shows a typical street cross section, with the location
of the utilities that are often present. Particularly on larger
streets, like arterials and collectors, there can even be more
facilities. These could include high-speed data, connections
from the public-switched telephone network, cellular anten-
nae, and transport systems for medical specimens, private
business connections and the like.

Though not to scale, Figure 1 shows some examples of the
size and depth of these facilities. It depicts those connections
which run longitudinally down the length of a street segment.
In a common setting, businesses and residents on each side of
the street will need to connect to these services. As a result,
there will be a plethora of lateral connections from each of
the utility services shown to the properties on each side of the
street.

www.orcities.org
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Figure 1

Street Repair and the Cost of Proper Right of
Way Management

First and foremost, the surface of the right of way provides the
essential transportation infrastructure for the public to move
about and for goods and people to move in commerce. With-
out adequate street infrastructure, not only does commerce
halt, but the safety of citizens is immediately placed in peril.
With no effective way for police and fire services to quickly
move through the community, lives are at risk. Similarly,
without the security of a strong street infrastructure, the sys-
tems that collect sewage for treatment and convey stormwater
back to rivers quickly fail.

As many cities can attest, however, streets are expensive.
According to the city of Springfield’s transportation system
plan, construction of a new collector street can range from
$500,000 to in excess of $1 million per mile. For even the
smallest cities, the replacement value of streets is millions of
dollars; for larger cities, the cost can quickly rise to the hun-
dreds of millions.

Although streets are generally engineered for a useful life of
20 years, in reality, with proper maintenance and preservation,

(continued on page 27)
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Right of Way
Facts & Figures
$240,000
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CITY MANAGEMENT OF THE RIGHT OF WAY

they can easily last 50 years, and

ASPHAIT CONCRETE PAVEMENT

@éﬂg f

in the cases of many local streets,
with light traffic, indefinitely.

RLIME

1/2 PAVEMENT WIDTH

i
4

CRUSHED ROCK BALLAST
12" MIN —‘ ‘

In general, there are two major
factors that affect the usability of
streets. Even with appropriate
preservation techniques, streets {

PLACED PRIOR TO PAVING

[ REFER TO STD DWG 3-5

CITY STANDARD CURE & GUTTER f

CENT

|
4™ (MINIMUM) ASPHALT CONCRETE |
2" THICK CLASS 'C' WEARING COURSE |
OVER CLASS '8' BASE COURSE(S) |
[ PLACED IN 2" - 3" uFTs |

will ultimately wear out and need
to be reconstructed. In Oregon,

and, in fact, most of the country,
this reality is exacerbated by

the fact that revenue sources
dedicated to street maintenance
and preservation have, for many
years, failed to keep up with
costs.

Second, disruption of the street infrastructure by the work
of utilities exponentially increases the risk of failure. A 2014
report from the Federal Highway Administration (FHWA)
documents the impact of street cuts on street infrastructure.

While, as the FHWA report notes, there are several short-term
effects that result from utility work in the right of way, includ-
ing congestion, increased air pollution, delay and interference
with adjoining business, the long-term impact of premature
failure is the most important.

Figure 2, above, shows a typical construction specification for
paving of a local street. Note that the design specification

calls for four inches of pavement over 12 inches of rock (or 18
inches in the case of work in wet conditions). Utilities placed
in the ROW typically require anywhere from 30 to 48 inches of
cover. Thus the location of the facility will be in the soil under
the surface of the street. This means that when a street is cut
there is a break in the engineered structure of the street. When
the utility work is done, the utility is required to repair the
street, but in many cases that means no more than replacing
the rock subgrade and the paved surface with like material and
sealing the crack that is left. A former public works director
had a great analogy for the result:

“Suppose you bought a new car and after you left the dealer,
someone offered to install a new CD system by slicing your car
in half, installing the system and then welding the car

back together and repainting it. Do you still have a new car?”

Simply put, there is no way the seam between the repair and
the original structure can be a perfect seal. It rains in Oregon,
and the water that hits the street will, at a slower or faster rate,
leak through that seam and get to the dirt below. There it

will ultimately erode the dirt underneath, creating a void that,
when the surface above is struck by the wheel of a car, creates
a pothole.

How do Cities Manage the Right of Way?

Historically, cities have managed their rights of way by requit-
ing franchise agreements with entities that work or place things
in the right of way. Cities also create detail specifications that
control how streets are designed and constructed. Terms are
included in franchise agreements to establish and enforce these

www.orcities.org
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design standards and reinforce their ability to control and man-
age access. More recently, as an increasing variety of interests
seek to use the right of way and technology changes how

the right of way can be more efficiently managed, cities have
started to include provisions in their codes which have general
application. Among the most common are:

* Requiring construction in adjacent PUEs if space is avail-
able, or under sidewalks or planting strips; prohibiting
construction in the travel surface unless no alternative
exists;

* Imposing moratoriums on cutting streets within a certain
time period after construction;

* Specifying construction techniques that minimize the risk
of water intrusion or other damage to the surface;

* Requiring the use of trenchless technology to place facili-
ties in the right of way; and

* Requiring utilities to bond the quality of the repair work
or post substantial deposits to cover the cost of repair
failure.

In the past, many cities permitted aerial installation of certain
utility facilities to reduce the cost of installation and damage
to ROW. Increasingly, this technique is falling into disuse
because of the adverse effects, and aesthetic impact of aerial
installation.

No matter how a city chooses to manage its rights of way, the
challenges will be complex. The need to ensure the public’s
ability to access information, the need for safe and efficient
transportation facilities, and the assurance that utilities using
the public rights of way contribute to the financial welfare of
cities can be a difficult balance to achieve. But for cities to
prosper in today’s environment these issues cannot be avoided.

Mr. Goodwin recently retived as director of development and public
works for the city of Springfield, capping a 42-year career in public
service, the last 20 with Springfield. Currently, he is a principal

in Local Citizen, a firm providing advisory services to local
governments.
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Right of Way Condemnation:

The Basics

By Carolyn Connelly and Ross Williamson

real property for city rights of way. This is not a com-

prehensive guide, and the process will vary depending
upon the circumstances. The article assumes the right of way
condemnation is not ultimately for a private purpose.

The following provides a basic overview for condemning

Condemnation Authority

The authority to condemn stems from a city’s power of
eminent domain and chapter 223.005 of the Oregon Revised
Statutes (chapter 223.105 specifically addresses rights of way).
A city may “take” private property for an identified public
need, such as a public road. Both the U.S. and Oregon Con-
stitutions require that before “taking” property, a city must pay
“just compensation” to the affected property owner.

While many factors affect what constitutes “just compensa-
tion,” generally it equals the fair market value of the “taken”
property interest. A city may condemn all or a portion of

the parcel or its property interests. For example, a city could
condemn just an easement, which is not total ownership, but
gives someone the right to use a portion of a property without
owning it.

Navigating the Condemnation Hurdles

The procedures for initiating a city’s condemnation authority
are found in ORS Chapter 35. Set out below are the basic
steps for condemning property for a public right of way.

Get the Lay of the Land. Before starting the process, the city
should step back to evaluate whether the proposed project
meets, or will meet, all applicable land use and project funding
requirements. Next, the city should specifically identify the
property needed for the right of way, then review a preliminary
title report showing all persons and entities with an interest

in the property. Problematic interests in the property can
include utility easements held by other governmental entities.
The city should pay special attention to trust deeds or other
evidence of a mortgage holder.

Next, it’s important for the city to examine the property and
conduct a survey. Before entering the property, if possible,
actual notice should be provided to the owner. In the alterna-
tive, conspicuously posted written notice can suffice. Before
taking samples or conducting tests, the city should obtain
written consent from the owner or a court order.

CONSULTING

- City websites made easy

www.ahaconsulting.com
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Condemnation Resolution. Once the property has been
identified, the city council must adopt a resolution or ordi-
nance which constitutes presumptive evidence of the public
necessity for the proposed right of way. The resolution or
ordinance must demonstrate:

* How the property is necessary for the project; and

* That the project is planned or located in a manner most
compatible with the greatest public good and the least
private injury.

Obtain Property Appraisal. While a formal appraisal is not
required for property valued less than $20,000, it is still rec-
ommended. A city must give at least 15 days’ written notice
in advance of any appraisal inspection to the property owner,
inviting the property owner and/or the owner’s designee to the
appraisal inspection.

Make Written Offer to Owner. Unless an emergency poses a
threat to persons or property, at least 40 days before filing for
condemnation, a city must provide a written offer to pay the
property’s full appraised value, plus any compensable damages
suffered by the remaining property. The offer must be accom-
panied either by the written appraisal o, if the value is lower
than $20,000, a written explanation of the bases and method
by which your city calculated the property’s specific valuation.
A fair and accurate appraisal is critical; at trial the property
owner’s right to attorney fees and costs depends, in part, on
the city’s offer.

Upon receipt of the city’s offer, the owner has at least 40
days to accept or reject it. Keep in mind, state law preserves
a property owner’s right to repurchase condemned property

www.orcities.org
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under certain circumstances. For this reason, a city’s legal
counsel should draft any settlement agreement between the
parties.

Head to Court. If no settlement is reached, and the total
amount of compensation claimed does not exceed $20,000,
the owner may elect that compensation be determined by
binding arbitration. Otherwise, the action will proceed to a
jury trial in circuit court for a final determination of the just
compensation owed. Payment clears the way for the city’s
right of way project.

Immediate Possession. Under limited circumstances, a city
may take immediate possession of property prior to settling
the issue of compensation. The city should consult with its
legal counsel if the project requires construction to commence
before a condemnation action can be resolved.

Relocation Benefits. Note: specific rules protect persons or
businesses displaced by a city’s acquisition of real property.
Except in an emergency, no person may be displaced from any
real property without first receiving 90 days’ written notice.
Such relocation rights are traps for the unwary, so cities
should consider them carefully and early in the process.

Clearly, many hurdles face a condemning authority. Careful
navigation, coupled with clear and consistent communication
with property owners, will increase a city’s chances of a favor-
able outcome.

Ms. Connelly and Mr. Williamson are partners at the Local Gov-
ernment Law Group, PC in Eugene. W
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Exhibit 2

City of Gladstone
Staff Report

Report Date: May 17, 2016

Meeting Date: May 24, 2016

To: Mayor Mersereau and Gladstone City Council
From: Eric Swanson, City Administrator

AGENDA ITEM

Consider adopting a utility right of way ordinance to improve management of the city’s rights of way.

History/Background

Historically, Gladstone has managed its rights of way by granting franchises to each utility using the
City’s rights of way to provide service—electric, natural gas, telecommunications and cable service
providers. A franchise is a legally enforceable agreement between the City and the utility that sets forth
the terms of use of the right of way (for example, construction, restoration and permitting) and the
franchise fee, which is the compensation paid to the City for this use.

The traditional franchising model has potential limitations, however. For example, franchises often limit
the City’s ability to update its right of way regulations because the franchise sets the right of way use
requirements for the entire term of the agreement with change only by mutually agreed-upon
amendments. This leads to a patchwork of right of way regulations that vary from utility to utility
depending on when the franchise was negotiated. As another example, some utilities use the franchise
negotiation process to try to unreasonably limit City home rule authority, such as by refusing to enter into
an agreement unless the City pays some relocation costs—costs that under the common law are to be paid
by the utility.

As an alternative to negotiating franchise agreements with each utility, the League of Oregon Cities has
recommended, and many cities have adopted, a utility right of way ordinance that would provide uniform
requirements for all utilities using City rights of way. This type of ordinance could be especially
beneficial in Gladstone, which currently has limited Municipal Code provisions relating to utility use of
the rights of way.

Proposal

The draft ordinance, which is based on the League of Oregon Cities’ model ordinance for right of way
management, is designed to protect City right of way management authority to the extent allowed by state
and federal law. At the same time, the ordinance ensures reasonable access to the rights of way under the
same terms and conditions for all utilities (once franchise agreements have expired). The ordinance
replaces individually-negotiated franchise agreements with a license system that requires utilities to
follow the City-established requirements for use of the rights of way. The license requires compliance
with the terms of the ordinance, which in turn establishes all the requirements typically found in a
franchise, including permit, restoration and relocation requirements, minimum insurance, bonding and
indemnification, and payment of a right of way usage fee. The City would have the option to continue to
enter into negotiated franchise agreements that vary from the terms of the ordinance, but the expectation
would be that all utilities would have licenses rather than franchises once their current franchises expire.
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Advantages of a utility-neutral right of way ordinance include:

Secures the legal obligation of utilities to compensate cities for the privilege of using and
benefitting from the rights of way in the city, regardless of whether or not the utility has a
franchise or license.

o [fathe City discovers a utility using the rights of way without permission, the ordinance
will apply, which allows the City to enforce those requirements (including the right of
way usage fee) retroactively on those without a franchise or license.

Eliminates the costs of staff and attorney time spent on franchise negotiations, which can take
many months to complete.

Allows for additional revenue from utilities not currently paying for use of the right of way,
which may include competitive telecommunications carriers and competitive electric service
suppliers, among others, who do not own the facilities in the right of way but benefit from use of
facilities in the rights of way.

o The revenue earned by these entities is generally not included in the franchise fee
payment from the facility owner; as more services are provided through these competitors
rather than the facility owner, franchise fee revenue declines and the city does not receive
the compensation for utility use of the rights of way expected through franchise fees.

Standardizes right of way requirements so that City staff would not have to apply different
permitting, construction, restoration and other standards or regulations from individual franchises,
but instead would apply the requirements of the ordinance to all users of the right of way (once all
franchises have expired).

Provides flexibility in responding to changes in state or federal law, new technologies or
construction standards that warrant revision of the existing requirements.

o With the right of way ordinance, such changes would be done through Code amendments
that would apply immediately to all utilities, whereas with franchises the changes often
do not apply unless the franchise is amended or renewed to include the new requirements.

o This creates more consistency in repairs and restoration of the right of way because all
utilities are following the same up-to-date standards rather than a variety of standards set
out in each individuatl franchise.

Disadvantages of a utility-neutral right of way ordinance include:

ws~2

The City may be slightly more vulnerable to legal challenges to their authority to implement the
regulations than they would be if the regulations were included in a mutually agreed upon
franchise, but such challenges are not likely.

o Other cities in Oregon have already adopted a license approach to right of way
management, including Oregon City, Happy Valley, Beaverton, Gresham, Tigard,
Sherwood, Sandy, Newberg and Grants Pass. Staff is unaware of any litigation related to
their authority to manage the rights of way through licenses rather than franchises.

Because of the issues unique to cable television, such as public, educational and government
(PEG) access requirements and specific customer service obligations, the City will still have to
negotiate franchises with cable operators, however, the general right of way use requirements in
the ordinance will apply and the franchise can be limited to cable-specific issues.

Initial development and enactment of the ordinance requires an investment of staff and attorney
time, and implementation requires some time and training.

o The City has entered into an 1GA with Oregon City for assistance with implementing the
ordinance and, based on the experiences in other cities, expects that implementation costs
will be covered by additional revenue resulting from the ordinance.
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Options

1.

[\

Request staff to finalize the utility right of way ordinance for Council consideration at a future
meeting.

Maintain the status quo of negotiating franchise agreements with utilities that own facilities in the
rights of way. If the Council prefers to maintain this practice, staff and the City Attorney’s Office
recommend the Council consider Code amendments that would include an express franchise
requirement and updated right of way use requirements that apply to the extent they are not
inconsistent with the franchises.

Cost Impact

Staff estimates that the cost of initial implementation of the ordinance will be considerably less than a
standard franchise negotiation. In addition, staff recommends that the ordinance apply to entities
currently benefitting from use of the City’s rights of way without compensating the City. This application
of the ordinance would result in additional revenue to offset implementation costs as well as ongoing city
costs related to utility use of the rights of way.

Recommended Staff Action

Staff recommends the Council consider adopting the utility right of way ordinance, and is seeking
direction on several policy options related to the proposed ordinance:

1.

[\

lication to Municipal Providers: Currently, the City and other public entities own facilities in
City rights of way but do not pay a franchise fee or other compensation for this use. Other public
users of the rights of way include Tri-City Service District, Clackamas County Service District
No. 1, Oak Lodge Sanitary District, Oak Lodge Water District, Clackamas River Water and
Clackamas Broadband Express. Including municipal providers in the scope of “utilities” subject
to the ordinance would ensure that all users, whether public or private entities, follow the same
standards when working in the rights of way.

A related issue is imposing the right of way use fee on municipal utilities. Many Oregon cities
impose franchise fees, or fees in lieu of franchise fees, on their own municipal utilities. Some
cities also impose right of way use fees on other public or municipal entities. This practice
reflects the fact that municipal entities” use of the rights of way creates costs for the City and that
municipalities generally are not exempt from paying rent or other compensation for use of
property they do not own. While current law is unsettled with respect to whether the City could
impose a tax on another municipality, we do not view the right of way use fee as a tax. Cities
have clear authority to impose fees on other municipalities.

Scope of Right of Wav Use Fec: There are several options to consider regarding which entities
will be subject to the right of way use fee. (Application of the fee to municipal providers is
discussed above.) One option is to apply the fee only to those entities actually using the rights of
way, meaning those that own facilities in the rights of way. This approach would maintain the
status quo in terms of revenue from utilities (unless rates change, as discussed below) and does
not address any entities that may be providing utility services in the City, but which do not own
any facilities.

Another option, which staff recommends, is to extend the right of way use fee to entities that use
another utility’s facilities to provide services to customers in the City. These entities derive
benefits from the rights of way because they use existing facilities in the rights of way to reach
their customers. But for the existence of the utility whose facilities they use, these providers
would be required to construct facilities in order to reach their customers, so they rely on the
rights of way in a similar manner to facility owners. In addition, existing franchise fees do not
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include the revenue from customers served by these third parly providers, and thus franchise fees
will decline as these providers increase. The result will be that the City receives less revenue

from franchise fees payments, though the costs and burdens related to the right of way remain flat
or increase.

Another option to consider in addition to the right of way use fee is a tax on all utilities providing
services in the City by means of the rights of way (with a deduction for any franchise fees or right
of way usage fees paid). This tax would not be for use of the rights of way; it is on the provision
of services to customers in the City. This option has several benefits. The primary benefit relates
to telecommunications providers. State law caps the fee that can be imposed on incumbent phone
companies (CenturyLink in Gladstone) for use of the rights of way at 7% of gross revenue from
exchange access services, which is essentially the dial tone charge and thus a limited portion of
their revenue. This law does not apply to other telecommunications providers known as
competitive providers. Many cities charge competitive providers 5% of all revenue, which
generally is more than 7% of the limited exchanged access services revenue paid by incumbent
providers.

Rather than charge the competitive providers a lower amount—effectively extending the
preemption that applies to incumbents to competitive providers—the City can ensure that
incumbent and competitive providers pay comparable rates by imposing a tax on the provision of
utility services (i.e., not for the use of the rights of way). The state law cap described above does
not apply to a service-based tax that is not for use of the rights of way, and thus if imposed this

type of tax will cover the non-exchange access revenue the City cannot include in a fee for use of
the rights of way.

There is ongoing litigation regarding this type of tax imposed by Portland and Springfield. The
cities have prevailed in both challenges to date, but CenturyLink has sought review by the Oregon
Supreme Court. There is long-standing precedent holding that cities can impose this type of tax
on the incumbent provider, however in that case the city included wireless carriers as well. The
primary focus of the current litigation is the effort to impose the tax only on wireline, not
wireless, carriers. If the Supreme Court agrees to review CenturyLink’s case, it will likely be at
least two years before the issue is resolved.

(93}

Rizht of Wav Use Fee Eates: The City currently has franchise fee rates that are lower than those
of many other Oregon cities. For example, the City charges Northwest Natural a 3.0% franchise
fee and PGE a 3.5% franchise fec. Many cities impose a 5% fee on these entities. (In addition, a
very recent Oregon Supreme Court opinion makes clear that cities have home rule authority to
impose fees of more than 5% on these utilities.) The right of way use fee will apply to
franchisees, but they may deduct from their right of way use fee payment any franchise fees paid.
This would allow the City to increase the rates paid by Northwest Natural and PGE should the
City decide to do so. (Note that by operation of a state Administrative Rule, these companies will
pass through to Gladstone customers any fees that exceed the existing 3% or 3.5% respectively.)

Another option is to set the right of way use fee rate at the same rate as existing franchises. This
would result in no additional revenue to the City from existing franchisees. If the City pursues
this option, staff recommends consideration of including a 5% right of way use fee rate that
would apply to competitive telecommunications providers not subject to the state law cap
discussed above. o
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Note to City Council: Please note the actual Ordinance will appear at the June 1% meeting.

EXHIBIT A

Chapter 12.24UTILITY FACILITIES IN PUBLIC RIGHTS-OF-WAY

12.245.010. Title.
The ordinance codified in this Chapter shall be known and may be referenced as the

utility facilities in public rights-of-way ordinance.

12.24.020. Purpose and Intent.

The purpose and intent of this Chapter is to:
A. Permit and manage reasonable access to the rights-of-way of the city for utility purposes and
conserve the limited physical capacity of those rights-of-way held in trust by the city consistent
with applicable state and federal law;
B. Assure that the city’s current and ongoing costs of granting and regulating access to and the
use of the rights-of-way are fully compensated by the persons seeking such access and causing
such costs;
C. Secure fair and reasonable compensation to the city and its residents for permitting use of the
rights-of-way by utilities;
D. Assure that all utility companies, persons and other entities owning or operating facilities
and/or providing services within the city comply with the ordinances, rules and regulations of the
city;
E. Assure that the city can continue to fairly and responsibly protect the public health, safety
and welfare of its citizens; and
F. Comply with applicable provisions of state and federal law.

12.24.030. Jurisdiction and Management of the Public Rights-of-way.

A. The city has jurisdiction and exercises regulatory management over all rights-of-way within
the city under authority of the city charter and state law.

B. The city has jurisdiction and exercises regulatory management over each right-of-way
whether the city has a fee, easement, or other legal interest in the right-of-way, and whether the
legal interest in the right-of-way was obtained by grant, dedication, prescription, reservation,
condemnation, annexation, foreclosure or other means.

C. The exercise of jurisdiction and regulatory management of a right-of-way by the city is not
official acceptance of the right-of-way, and does not obligate the city to maintain or repair any
part of the right-of-way.

D. The provisions of this Chapter are subject to and will be applied consistent with applicable
state and federal laws, rules and regulations, and, to the extent possible, shall be interpreted to be
consistent with such laws, rules and regulations.

12.24.040. Regulatory Fees and Compensation Not a Tax.

A. The fees and costs provided for in this Chapter, and any compensation charged and paid for
use of the rights-of~way provided for in this Chapter, are separate from, and in addition to, any
and all other federal, state, local, and city charges as may be levied, imposed, or due from a
utility operator, its customers or subscribers, or on account of the lease, sale, delivery, or
transmission of utility services.
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B. The city has determined that any fee or tax provided for by this Chapter is not subject to the
property tax limitations of Article XI, Sections 11 and 11b of the Oregon Constitution. These
fees or taxes are not imposed on property or property owners.

C. The fees and costs provided for in this Chapter are subject to applicable federal and state
laws.

12.24.050. Definitions.

For the purpose of this Chapter the following terms, phrases, words and their derivations
shall have the meaning given herein. When not inconsistent with the context, words used in the
present tense include the future, words in the plural number include the singular number and
words in the singular number include the plural number. The words “shall” and “will” are
mandatory and “may” is permissive.

“Cable service” is to be defined consistent with federal laws and means the one-way
transmission to subscribers of: (i) video programming, or (ii) other programming service; and
subscriber interaction, if any, which is required for the selection or use of such video
programming or other programming service.

“City” means the city of Gladstone, an Oregon municipal corporation, and individuals
authorized to act on the city’s behalf. :

“City council” means the elected governing body of the city of Gladstone, Oregon.

“City facilities” means city or publicly-owned structures or equipment located within the
right-of-way or public easement used for governmental purposes.

“Communications services” means any service provided for the purpose of transmission
of information including, but not limited to, voice, video, or data, without regard to the
transmission protocol employed, whether or not the transmission medium is owned by the
provider itself. Communications service includes all forms of telephone services and voice,
video, data or information transport, but does not include: (1) cable service; (2) open video
system service, as defined in 47 C.F.R. 76; (3) private communications system services provided
without using the public rights-of-way; (4) public communications systems; (5) over-the-air
radio or television broadcasting to the public-at-large from facilities licensed by the Federal
Communications Commission or any successor thereto; and (6) direct-to-home satellite service
within the meaning of Section 602 of the Telecommunications Act.

“License” means the authorization granted by the city to a utility operator pursuant to this
Chapter.

“Person” means and includes any individual, firm, sole proprietorship, corporation,
company, partnership, co-partnership, joint-stock company, trust, limited liability company,
association, municipality. special district, government entity or other organization, including any
natural person or any other legal entity.

“Private communications system” means a system, including the construction,
maintenance or operation of the system, for the provision of a service or any portion of a service
which is owned or operated exclusively by a person for their use and not for sale or resale,
including trade, barter or other exchange of value, directly or indirectly, to any person.

“Public communications system’” means any system owned or operated by a government
entity or entities for its exclusive use for internal communications or communications with other
government entities, and includes services provided by the state of Oregon pursuant to ORS
283.140. “Public communications system” does not include any system used for sale or resale,

2
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including trade, barter or other exchange of value, of communications services or capacity on the
system, directly or indirectly, to any person.

“Public utility easement” means the space in, upon, above, along, across, over or under
an easement for the constructing, reconstructing, operating, maintaining, inspecting, and
repairing of utilities facilities. “Public utility easement” does not include an easement (i) that has
been privately acquired by a utility operator, (ii) solely for the constructing, reconstructing,
operating, maintaining, inspecting, and repairing of city facilities, or (ii) where the proposed use
by the utility operator is inconsistent with the terms of any easement granted to the city.

“Public Works Director” means the Public Works Director for the City ol Gladstone or
any designee.

“Right-of~way” means and includes, but is not limited to, the space in, upon, above,
along, across, over or under the public streets, roads, highways, lanes, courts, ways, alleys,
boulevards, bridges, trails, paths, sidewalks, bicycle lanes, public utility easements and all other
public ways or areas, including the subsurface under and air space over these areas, but does not
include parks, parkland, or other city property not generally open to the public for travel. This
definition applies only to the extent of the city’s right, title, interest and authority to grant a
license to occupy and use such areas for utility facilities.

“State” means the state of Oregon.

“Utility facility” or “facility” means any physical component of a system, including but
not limited to the poles, pipes, mains, conduits, ducts, cables, wires, transmitters, plant,
equipment and other facilities, located within, under or above the rights-of-way, any portion of
which is used or designed to be used to deliver, transmit or otherwise provide utility service.

“Utility operator” or “operator” means any person who owns, places, operates or
maintains a utility facility within the city.

“Utility service” means the provision, by means of utility facilities permanently located
within, under or above the rights-of-way, whether or not such tacilities are owned by the service
provider, of electricity, natural gas, communications services, cable services, water, sewer,
and/or storm sewer to or from- customers within the:corporate boundaries of the city, and/or the
transmission or provision of any of these services through the city whether or not customers
within the city are served.

“Work™ means the construction, demolition, installation, replacement, repair,
maintenance or relocation of any utility facility, including but not limited to any excavation and
restoration required in association with such construction, demolition, installation, replacement,
repair, maintenance-or relocation.

12.24.060. Registration.

A. Registration Required. Every person that desires to provide utility services to customers
within the city shall register with the city prior to providing any utility services to any customer
in the city. Every person providing utility services to customers within the city as of the
effective date of this Chapter shall register within sixty (60) days of the effective date of this
Chapter.

B. Annual Registration. Afier registering with the city pursuant to subsection A of this section,
the registrant shall, by December 31* of each year, file with the city a new registration form if it
intends to provide utility service at any time in the following calendar year. Registrants that file
an initial registration pursuant to subsection A of this seetion on or after September 30" shall not
be required to file an annual registration until December 31 of the following year.

LI
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C. Registration Application. The registration shall be on a form provided by the city, and shall
be accompanied by any additional documents required by the city to identify the registrant and
its legal status, describe the type of utility services provided or to be provided by the registrant
and a description of the facilities over which the utility services will be provided.

D. Registration Fee. Each application for registration shall be accompanied by a nonrefundable
registration fee in an amount to be determined by resolution of the city council in an amount
sufficient to fully recover all of the city’s costs of administering the registration program.

E. Exception. A person with a valid franchise agreement or license from the city shall not be

required to register to provide the utility services expressly permitted by the franchise agreement
or license.

12.24.070. Licenses.
A. License Required.

1. Except those utility operators with a valid franchise agreement from the city, every
person shall obtain a license from the city prior to conducting any work in the rights-of-
way.

2. Every person that owns or controls utility facilities in the rights-of-way as of the effective
date of this Chapter shall apply for a license from the city within sixty (60) days of the
later of: (1) the effective date of this Chapter, or (2) the expiration of a valid franchise
granted by the city, unless a new franchise is granted by the city pursuant to subsection E
of this section.

The provisions of this section 12.24.070, do not apply to any person subject to and in
compliance with the cable television franchise requirement of Chapter 5.16, except that
subsection J shall apply to the extent such person provides muiltiple services.

B. License Application. The license application shall be on a form provided by the city, and
shall be accompanied by any additional documents required by the application to identify the
applicant, its legal status, including its authorization to do business in Oregon, a description of
the type of utility service provided or to be provided by the applicant, a description of the
facilities over which the utility service will be provided, and other information reasonably
necessary to determine the applicant’s ability to comply with the terms of this Chapter.

C. License Application Fee. The application shall be accompanied by a nonrefundable
application fee or deposit set by resolution of the city council in an amount sufficient to fully
recover all of the-city’s costs related to processing the application for the license.

D. Determination by city. The city shall issue, within a reasonable period of time, a written
determination granting or denying the license in whole or in part. If the license is denied, the
written determination shall include the reasons for denial. The license shall be evaluated based
upon the provisions of this Chapter, the continuing capacity of the rights-of-way to accommodate
the applicant’s proposed utility facilities and the applicable federal, state and local laws, rules,
regulations and policies.

E. Franchise Agreements. If the public interest warrants, as determined by the city, the city and
utility operator may enter into a written franchise agreement that includes terms that clarify,
enhance, expand, waive or vary the provisions of this Chapter, consistent with applicable state
and federal law. The franchise may conflict with the terms of this Chapter with the review and
approval of city council. The franchisee shall be subject to the provisions of this Chapter to the
extent such provisions are not in conflict with the express provisions of any such [ranchise.

F. Rights Granted.

(OS]
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1. The license granted hereunder shall authorize and permit the licensee, subject to the
provisions of the city code and other applicable provisions of state or federal law, to
construct, place, maintain, upgrade, repair and operate utility facilities in the rights-of-
way for the term of the license.

2. Any license granted pursuant to this Chapter shall not convey equitable or legal title in
the rights-of-way, and may not be assigned or transferred except as permitted in
subsection K of this section.
Neither the issuance of the license nor any provisions contained therein shall constitute a
waiver or bar to the exercise of any governmental right or power, police power or
regulatory power of the city as may exist at the time the license is issued or thereafter
obtained.
G. Term. Subject to the termination provisions in subsection M of this section, the license
granted pursuant to this Chapter will remain in effect for a term of five (5) years.
H. License Nonexclusive. No license granted pursuant to this section shall confer any exclusive
right, privilege, license or franchise to occupy or use the rights-of-way for delivery of utility
services or any other purpose. The city expressly reserves the right to grant licenses, franchises
or other rights to other persons, as well as the city’s right to use the rights-of-way, for similar or
different purposes. The license is subject to all recorded deeds, easements, dedications,
conditions, covenants, restrictions, encumbrances, and claims of title of record that may affect
the rights-of-way. Nothing in the license shall be deemed to grant, convey, create, or vest in
licensee a real property interest in land, including any fee, leasehold interest or easement.
. Reservation of City Rights. Nothing in the license shall be construed to prevent the city from
grading, paving, repairing and/or altering any rights-of-way, constructing, laying down,
repairing, relocating or removing city facilities or establishing any other public work, utility or
improvement of any kind, including repairs, replacement or rémoval of any city facilities. If any
of licensee’s utility facilities interfere with the construction, repair, replacement, alteration or
removal of any rights-of-way, public: work, city utility, city improvement or city facility, except
those providing utility services in competition with a licensee, licensee’s facilities shall be
removed or relocated as provided in subsections C, D and E of Section 12.24.090, in a manner
acceptable to the city and consistent with industry standard engineering and safety codes.

J. Multiple Services.

1. A utility operator that provides or transmits or allows the provision or transmission of
utility services and other services over its facilities is subject to the license and right-of-
way use fee requirements of this Chapter for the portion of the facilities and extent of
utility services delivered over those facilities. Nothing in this subsection J(1) requires a
utility operator to pay the right-of-way use fee, if any, owed to the city by another person
using the utility operator’s facilities.

2. A utility operator that provides or transmits more than one utility service over its facilities
is not required to obtain a separate license or franchise for each utility service, provided
that it gives notice to the cily of each utility service provided or transmitted and pays the
applicable right-of-way use fee for each utility service.

K. Transfer or Assignment. To the extent permitted by applicable state and federal laws, the

licensee shall obtain the written consent of the city prior to the transfer or assignment of the

license. The license shall not be transferred or assigned unless the proposed transferee or
assignee is authorized under all applicable laws to own or operate the utility system and the
transfer or assignment is approved by all agencies or organizations required or authorized under

Lo
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federal and state laws to approve such transfer or assignment. If a license is transferred or

assigned, the transferee or assignee shall become responsible for fulfilling all of the obligations

under the license with respect to all facilities of the licensee at the time of transfer or assignment.

A transfer or assignment of a license does not extend the term of the license.

L. Renewal. At least ninety (90), but no more than one hundred eighty (180), days prior to the

expiration of a license granted pursuant to this section, a licensee seeking renewal of its license

shall submit a license application to the city, including all information required in subsection B

of this section and the application fee required in subsection C of this section. The city shall

review the application as required by subsection D of this section and grant or deny the license
within ninety (90) days of submission of the application. If the city determines that the licensee
is in violation of the terms of this Chapter at the time it submits its application, the city may

require that the licensee cure the violation or submit a detailed plan to cure the violation within a

reasonable period of time, as determined by the city, before the city will consider the application

and/or grant the license. If the city requires the licensee to cure or submit a plan to cure a

violation, the city will grant or deny the license application within ninety (90) days of confirming

that the violation has been cured or of accepting the licensee’s plan to cure the violation.

M. Termination.

1. Revocation or Termination of a License. The city council may terminate or revoke the
license granted pursuant to this Chapter for any of the following reasons:

a. Violation of any of the provisions of this Chapter;

b. Violation of any provision.of the license;

c. Misrepresentation in a license application;

d. Failure to pay taxes, compensation, fees or costs due the city after final determination
of the taxes, compensation, fees.or costs;

e. Failure to restore the rights-of-way after construction as required by this Chapter or
other applicable state and local laws, ordinances, rulés and regulations;

f. Failure to comply with technical, safety and engineering standards related to work in
the rights-of-way; or

g. Failure to obtain or maintain any and all licenses, permits, certifications and other
authorizations required by state or federal law for the placement, maintenance and/or
operation of the utility facilities.

Standards for Revocation or Termination. In determining whether termination, revocation

or some 6ther sanction is-appropriate, the following factors shall be considered:

The egregiousness of the misconduct;

The harm that resulted;

Whether the violation was intentional;

The utility operator’s history of compliance; and/or

The utility operator’s cooperation in discovering, admitting and/or curing the

violation.

3. Notice and Cure. The city shall give the utility operator written notice of any apparent
violations before terminating a license. The notice shall include a short and concise
statement of the nature and general facts of the violation or noncompliance and provide a
reasonable time (no less than twenty (20) and no more than forty (40) days) for the utility
operator to demonstrate that the utility operator has remained in compliance, that the
utility operator has cured or is in the process of curing any violation or noncompliance, or
that it would be in the public interest to impose a penalty or sanction less than termination

A5
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or revocation. If the utility operator is in the process of curing a violation or
noncompliance, the utility operator must demonstrate that it acted promptly and continues
to actively work on compliance. If the utility operator does not respond or if the city
manager or designee determines that the utility operator’s response is inadequate, the city
manager or designee shall refer the matter to the city council, which shall provide a duly
noticed public hearing to determine whether the license shall be terminated or revoked.

12.24.080. Construction and Restoration.

A. Construction Codes. Ultility facilities shall be constructed, installed, operated, repaired and
maintained in accordance with all applicable federal, state and local codes, rules and regulations,
including but not limited to the National Electrical Code and the National Electrical Safety Code
and the Gladstone Design and Construction Standards. When a utility operator, or any person
acting on its behalf, does any work in or affecting the rights-of-way, the utility operator shall, at
its own expense, promptly restore the rights-of-way as directed by the city consistent with
applicable city codes, rules and regulations. A utility operator or other person acting on its
behalf shall use suitable barricades, flags, flagging attendants, lights, flares and other measures
as required for the safety of all members of the general public and to prevent injury or damage to
any person, vehicle or property by reason of such work in or affecting the rights of way or
property.

B. Construction Permits.

1. No person shall perform any work on utility facilities within the rights-of-way without
first obtaining all required permits. The city shall not issue a permit for the construction,
installation, maintenance or repair of utility facilities unless the utility operator of the
facilities has applied for and received the license required by this Chapter, or has a
current franchise with the city, and all applicable fees have been paid. No permit is
required for service drops to customer premises or routine maintenance or repairs where
such drops, repairs or maintenance do not require cutting, digging, or breaking of, or
damage to, the right of way and do not result in closing or blocking any portion of the
travel lane for vehicular traffic, bicycle lanes or sidewalks.

2. In the event of an emergency, a utility operator with a license pursuant to this Chapter or
its contractor may perform work on its utility facilities without first obtaining a permit
from the city, provided that, to the extent reasonably feasible, it attempts to notify the city
prior to commencing the emergency work and in any event applies for a permit from the
city as soon as reasonably practicable, but not more than forty eight (48) hours after
commencing the emergency work. As used in this subsection, “emergency” means a
circumstance in which immediate work on facilities is necessary to restore lost service or
prevent immediate harm to persons or property.

Applications for permits to construct utility facilities shall be submitted upon forms to be

provided by the city and shall be accompanied by drawings, plans and specifications in

sufficient detail to demonstrate:

a. That the facilities will be constructed in accordance with all applicable codes, rules
and regulations, including the Gladstone Design and Construction Standards.

b. The location and route of all utility facilities to be installed aboveground or on
existing utility poles.

¢. The location and route of all utility facilities on or in the rights-of-way to be located
under the surface of the ground, including the line and grade proposed for the burial

|98}
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at all points along the route that are within the rights-of-way. Applicant’s existing
utility facilities shall be differentiated on the plans from new construction. The public
works director may require additional information necessary to demonstrate that the
proposed location can accommodate the utility facilities.

d. The construction methods to be employed for protection of existing structures,
fixtures, and facilities within or adjacent to the rights-of-way, and description of any
improvements that applicant proposes to temporarily or permanently remove or
relocate.

e. The permittee has an adequate traftic control plan.
All permit applications shall be accompanied by the verification of a qualified and duly
authorized representative of the applicant that the drawings, plans and specifications
submitted with the application comply with applicable technical codes, rules and
regulations. The city engineer or designee may, in his or her sole discretion, require the
verification of a registered professional engineer.
All permit applications shall be accompanied by a written construction schedule, which
shall include an estimated start date and a deadline for completion of construction. The
construction schedule is subject to approval by public works director.
Prior to issuance of a construction permit, the applicant shall pay a permit fee in an
amount to be determined by resolution of the city council.
If satisfied that the applications, plans and documents submitted comply with all
requirements of this Chapter, the public works director shall issue a permit authorizing
construction of the utility facilities, subject to such further conditions, restrictions or
regulations affecting the time, place and manner of performing the work as they may
deem necessary or appropriate.
Except in the case of an emergency, the permittee shall notify the public works director
not less than two (2) working days in advance of any excavation or construction in the
rights-of-way.
All construction practices and activities shall be in accordance with the permit and
approved final plans and specifications for the utility facilities. The public works director
and designated representatives shall be provided access to the work site and such further
information as they miay require to ensure compliance with such requirements.
All work which does not comply with the permit, the approved or corrected plans and
specifications for the work, or the requirements of this Chapter, shall be removed or
corrected at the sole expense of the permittee. The city is authorized to stop work in
order to assure compliance with the provision of this Chapter. If the permittee fails to
remove or correct work as required in this subsection, the city may remove or correct the
work at the expense of the permittee, after notice and opportunity to cure, using qualified
personnel or contractors consistent with applicable state and federal safety laws and
regulations.

The permittee shall promptly complete all construction activities so as to minimize

disruption of the city rights-of-way and other public and private property. All

construction work within the rights-of-way, including restoration, must be completed
within sixty (60) days of the date of issuance of the construction permit unless an
extension or an alternate schedule has been approved by the public works director.

C. Performance Surety.
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The city may require a performance bond or other form of surety acceptable to the city
equal to at least one hundred and twenty-five percent (125%) of the estimated cost of the
work within the rights-of-way of the city, which bond shall be provided before
construction is commenced.

If required, the performance bond or other form of surety acceptable to the city shall

remain in force until sixty (60) days after substantial completion of the work, as
determined in writing by the city, including restoration of rights-of-way and other
property affected by the construction.

If required, the performance bond or other form of surety acceptable to the city shall

guarantee, to the satisfaction of the city:

a. Timely completion of the work;

b. That the work is performed in compliance with applicable plans, permits, technical
codes and standards;

c. Proper location of the facilities as specified by the city;

d. Restoration of the rights-of-way and other property affected by the work; and

e. Timely payment and satisfaction of all claims, demands or liens for labor, material, or
services provided in connection with the work.

The release of the performance bond or other surety pursuant to subsection C(1) of this
section does not relieve the utility operator from its obligation to restore rights-of-way or
other property as required in subsection E of this section regardless of when the failure to
restore rights-of-way or other property as required by this chapter occurs or is discovered.

D. Injury to Persons or Property. A utility operator, or any person acting on its behalf, shall
preserve and protect from injury or damage other utility operators’ facilities in the rights-of-way,
the public using the rights-of-way and any adjoining properity, and take other necessary measures
to protect life and property, including but not limited to buildings, walls, fences, trees or facilities
that may be subject to damage from the permitted work. A utility operator shall be responsible
for all injury to persons or damage to public or :private property resulting from its failure to
properly protect people and property and ‘to carry out the work.

E. Restoration.

1.

(U8

When a utility operator, or any person acting on its behalf, does any work in or affecting
any rights-of-way, it shall, at its own expense, promptly restore such rights-of-way to the
same or better condition as existed before the work was undertaken, in accordance with
applicable federal, state and local laws, codes, ordinances, rules and regulations, unless
otherwise directed by the city and as determined by the public works director.

If weather or other conditions beyond the utility operator’s control do not permit the
complete restoration required by the city, the utility operator shall temporarily restore the
affected rights-of-way. Such temporary restoration shall be at the utility operator’s sole
expense and the utility operator shall promptly undertake and complete the required
permanent restoration when the weather or other conditions no longer prevent such
permanent restoration. Any corresponding modification to the construction schedule may
be subject to approval by the city.

If the utility operator fails to restore rights-of-way as required in this Chapter, the city
shall give the utility operator written notice and provide the utility operator a reasonable
period of time not less than ten (10) days, unless an emergency or threat to public safety
is deemed to exist, and not exceeding thirty (30) days, or such additional time agreed to
in writing by the city, to restore the rights-of-way. If, after said notice, the utility
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operator fails to restore the rights-of-way as required in this Chapter, the city shall cause

such restoration to be made at the expense of the utility operator.
F. Inspection. Every utility operator’s facilities shall be subject to the right of periodic
inspection by the city to determine compliance with the provisions of this Chapter and all other
applicable state and city codes, ordinances, rules and regulations. Every utility operator shall
cooperate with the city in permitting the inspection of utility facilities upon request of the city.
The utility operator shall perform all testing, or permit the city to perform any testing at the
utility operator’s expense, required by the city to determine that the installation of the utility
operator’s facilities and the restoration of the right-of-way comply with the terms of this Chapter
and applicable state and city codes, ordinances, rules and regulations.
G. Coordination of Construction. All utility operators are required to make a good faith effort to
both cooperate with and coordinate their construction scheédules with those of the city and other
users of the rights-of-way.

1. Prior to January 1st of each year, utility operators shall provide the city with, a schedule
of known proposed construction activities for that year in, around or that may affect the
rights-of-way.

2. Utility operators shall meet with the city annually, or as determined by the city, to
schedule and coordinate construction in the rights-of-way.
3. All construction locations, activities and schedules within the rights-of-way shall be

coordinated as ordered by the public works director, to minimize public inconvenience,

disruption, or damages.
H. Contractors. A utility operator may authorize a qualified contractor to perform any of the
work authorized or required in this Chapter on the utility operator’s behalf. Any contractor
performing work on behalf of a utility operator shall be subject to applicable provisions of this
Chapter. In the event a utility operator authorizes a contractor to perform work on its behalf, the
utility operator shall remain responsible and liable for compliance with the provisions of this
subchapter.

12.24.090. Location of Facilities.’
A. Location of Facilities. Unless otherwise agreed to in writing by the city:

1. Utility facilities shall be installed underground in all areas of the city where there are no
existing poles in the right-of-way, there is no space on existing poles in the right-of-way,
or where the only poles in the right-of-way are used only for high voltage lines (as
defined below). This requirement shall not apply to pedestals, cabinets or other above-
ground equipment of any utility operator. The city reserves the right to require written
approval of the location of any such above-ground equipment in the right of way.

2. Whenever any existing electric utilities, cable facilities or communications facilities are
located underground within a right-of-way of the city, the utility operator with permission
to occupy the same right-of-way shall install all new facilities underground at no cost to
the city. This requirement shall not apply to facilities used for transmission of electric
energy at nominal voltages in excess of thirty-five thousand (35,000) volts (“high voltage
lines™) or to pedestals, cabinets or other above-ground equipment of any utility operator.
The city reserves the right to require written approval of the location of any such above-
ground equipment in the right-of-way.

B. Interference with the Rights-of-Way. No utility operator or other person may locate or
maintain its facilities so as to unreasonably interfere with the use of the rights-of-way by the city,

ws-14
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by the general public or by other persons authorized to use or be present in or upon the rights-of-
way. All use of the rights-of-way shall be consistent with city codes, ordinances, rules and
regulations.

C. Relocation of Utility Facilities.

1

(8]

A utility operator shall, at no cost to the city, temporarily or permanently remove,
relocate, change or alter the position of any utility facility within a right-of-way,
including relocation of aerial facilities underground, when requested to do so in writing
by the city.

Nothing herein shall be deemed to preclude the utility operator from requesting
reimbursement or compensation from a third party, pursuant to applicable laws,
regulations, tariffs or agreements, provided that the utility operator shall timely comply
with the requirements of this section regardless of whether or not it has requested or
received such reimbursement or compensation.

The city shall provide written notice of the time by which the utility operator must
remove, relocate, change, alter or underground its facilities. If a utility operator fails to
remove, relocate, alter or underground any. utility facility as requested by the city and by
the date reasonably established by the city. the utility operator shall pay all costs incurred
by the city due to such failure, including but not limited to costs related to project delays,
and the city may cause, using qualified personnel or contractors consistent with
applicable state and federal safety laws and regulations, the utility facility to be removed,
relocated, altered or undergrounded at the utility operator’s sole expense. Upon receipt
of a detailed invoice from the city, the utility operator shall reimburse the city for the
costs the city incurred within thirty (30) days.

D. Removal of Unauthorized Facilities.

il

2

Unless otherwise agreed to in writing by the public works director, within thirty (30) days
following written notice from the city or such other time agreed to in writing by the city,
a utility operator and any other person that owns, controls, or maintains any abandoned or
unauthoerized utility facility within the rights-of-way shall, at its own expense, remove the
facility and restore the rights-of-way.

A utility system or facility is unauthorized under any of the following circumstances:

a. The utility facility is outside the scope of authority granted by the city under the
license, franchise or other written agreement. This includes facilities that were never
licensed or franchised and facilities that were once licensed or franchised but for
which the license or franchise has expired or been terminated. This does not include
any facility for which the city has provided written authorization for abandonment in
place.

b. The facility has been abandoned and the city has not provided written authorization
for abandonment in place. A facility is abandoned if it is not in use and is not planned
for further use. A facility will be presumed abandoned if it is not used for a period of
twelve (12) consecutive months. A utility operator may overcome this presumption
by presenting plans for future use of the facility.

c. The utility facility is improperly constructed or installed or is in a location not
permitted by the construction permit, license, franchise or this Chapter.

d. The utility operator is in violation of a material provision of this Chapter and fails to
cure such violation within thirty (30) days of the city sending written notice of such
violation, unless the city extends such time period in writing.

11
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E. Removal by City.

1. The city retains the right and privilege to cut or move the facilities of any utility operator
or similar entity located within the rights-of-way of the city, without notice, as the city
may determine to be necessary, appropriate or useful in response to a public health or
safety emergency. The city will use qualified personnel or contractors consistent with
applicable state and federal safety laws and regulations to the extent reasonably
practicable without impeding the city’s response to the emergency. The city will use best
efforts to provide the utility operator with notice prior to cutting or moving facilities. If
prior notice is not possible, the city will provide such notice as soon as reasonably
practicable after taking such action.

2. If the utility operator fails to remove any facility when required to do so under this
Chapter, the city may remove the facility using qualified personnel or contractors
consistent with applicable state and federal safety laws and regulations, and the utility
operator shall be responsible for paying the full cost of the removal and any
administrative costs incurred by the city in removing the facility and obtaining
reimbursement. Upon receipt of a detailed invoice from the city. the utility operator shall
reimburse the city for the costs the city incurred within thirty (30) days. The obligation to
remove shall survive the termination of the license or franchise.

The city shall not be liable to any utility operator for any damage to utility facilities, or
for any consequential losses resulting directly or indirectly therefrom, by the city or its
contractor in removing, relocating or altering the facilities pursuant to subsections B, C or
D of this section or undergrounding its facilities as required by subsection A of this
section, or resulting from the utility operator’s failure to remove, relocate, alter or
underground its facilities as required by those subsections, unless such damage arises
directly from the city’s negligence or willful misconduct.

F. Engineering Record Drawings. The utility operator shall provide the city with two complete
sets of record drawings in a form acceptable to the city upon completion of construction. The
utility operator shall provide updated complete sets of as built plans upon request of the city, but
not more than once per year.

(@S]

12.24.100. Leased Capacity.

A utility operator may lease capacity on or in its systems to others, provided that, upon
request, the utility operator provides the city with the name and business address of any lessee.
A utility operator is not required to provide such information if disclosure is expressly prohibited
by applicable law or a valid agreement between the utility operator and the lessee.

12.24.110. Maintenance.

A. Every utility operator shall install and maintain all facilities in a manner that complies with
applicable federal, state and local laws, rules, regulations and policies. The utility operator shall,
at its own expense, repair and maintain facilities from time to time as may be necessary to
accomplish this purpose.

B. If, after written notice from the city of the need for repair or maintenance as required in
subsection A of this section, a utility operator fails to repair and maintain facilities as requested
by the city and by the date reasonably established by the city, the city may perform such repair or
maintenance using qualified personnel or contractors consistent with applicable state and federal
safety laws and regulations at the utility operator’s sole expense. Upon receipt of a detailed
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invoice from the city, the utility operator shall reimburse the city for the costs the city incurred
within thirty (30) days.

12.24.120. Vacation.

If the city vacates any right-of-way, or portion thereof, that a utility operator uses, the
utility operator shall, at its own expense, remove its facilities from the right-of-way unless the
city reserves a public utility easement, which the city shall make a reasonable effort to do
provided that there is no expense to the city, or the utility operator obtains an easement for its
facilities. If the utility operator fails to remove its facilities within thirty (30) days after a right-
of-way is vacated, or as otherwise directed or agreed to in writing by the city, the city may
remove the facilities using qualified personnel or contractors consistent with applicable state and
federal safety laws and regulations at the utility operator’s sole expense. Upon receipt of an
invoice from the city, the utility operator shall reimburse the city for the costs the city incurred
within thirty (30) days.

12.24.130. Right-of-Way Use Fee.

A. Except as set forth in subsection B of this section, every person that owns utility facilities in
the city and every person that uses utility facilities in the city to provide utility service, whether
or not the person owns the utility facilities used to previde the utility services, shall pay the right-
of-way use fee for every utility service provided using the rights-of-way in the amount
determined by resolution of the city council.

B. A utility operator whose only facilities in the right-of-way are facilities mounted on above-
ground structures within the right-of-way, which structures are owned by another person, and
with no facilities strung between such structures or otherwise within, under or above the right-of-
way, shall pay the attachment fee set by city council resolution for each attachment, or such other
fee set forth in the license granted by the city. Unless otherwise agreed to in writing by the city,
the fee shall be paid annually, in arrears, within forty-five (45) days after the end of each
calendar year, and shall be-accompanied by information sufficient to illustrate the calculation of
the amount payable. The utility shall pay interest at the rate of nine percent (9%) per year for
any payment made after the due date.

C. Right-of-way use fee payments required by this section shall be reduced by any franchise fee
payments received by the city. but in no case will be less than zero dollars ($0).

D. Unless otherwise agreed to in writing by the city, the right-of-way use fee set forth in
subsection A of this section shall be paid quarterly, in arrears, for each quarter during the term of
the license within forty-five (45) days after the end of each calendar quarter. Each payment shall
be accompanied by an accounting of gross revenues, if applicable, and a calculation of the
amount payable. The utility shall pay interest at the rate of nine percent (9%) per year for any
payment made after the due date.

E. The calculation of the right-of-way use fee required by this section shall be subject to all
applicable limitations imposed by federal or state law.

F. The city reserves the right to enact other fees and taxes applicable to the utility operators
subject to this Chapter. Unless expressly permitted by the city in enacting such fee or tax, or
required by applicable state or federal law, no utility operator may deduct, offset or otherwise
reduce or avoid the obligation to pay any lawfully enacted fees or taxes based on the payment of
the right-of-way use fee or any other fees required by this Chapter.
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12.24.140. Audits.
A. Within thirty (30) days of a written request from the city, or as otherwise agreed to in writing
by the city:

1. Every provider of utility service shall furnish the city with information sufficient to
demonstrate that the provider is in compliance with all the requirements of this Chapter
and its franchise agreement, if any, including but not limited to payment of any
applicable registration fee, right-of-way use fee, attachment fee or franchise fee.

2. Every utility operator shall make available for inspection by the city at reasonable times
and intervals all maps, records, books, diagrams, plans and other documents, maintained
by the utility operator with respect to its facilities within the rights-of-way. Access shall
be provided within the city unless prior arrangement for access elsewhere has been made
with the city.

B. If the city’s audit of the books, records and other documents or information of the utility
operator or utility service provider demonstrate that the utility operator or provider has underpaid
the right-of-way use fee, attachment fee or franchise fee by three percent (3%) or more in any
one (1) year, the utility operator shall reimburse the city for the cost of the audit, in addition to
any interest owed pursuant to subsection B or subsection D of Section 12.24.130 or as specified
in a franchise.

C. Any underpayment, including any interest or audit cost reimbursement, shall be paid within
thirty (30) days of the city’s notice to the utility service provider of such underpayment.

12.24.150. Insurance and Indcmnification.
A. Insurance.

1. All utility operators shall maintain in full force and effect the following liability
insurance policies that protect the utility operator and the city, as well as the city’s
officers, agents, and employees:

a. Comprehensive general liability insurance with limits not less than:

1. ‘Three million dollars ($3,000.000.00) for bodily injury or death to each person;

ii. Three million dollars ($3,000,000.00) for property damage resulting from any one
accident; and

iti. Three million dollars ($3,000,000.00) for all other types of liability.

b. Commercial Automobile liability insurance for owned, non-owned and hired vehicles
with a limit of one million dollars ($1,000,000.00) for each person and three million
dollars ($3,000,000.00) for each accident.

c. Worker’s compensation within statutory limits and employer’s liability with limits of
not less than one million dollars ($1,000,000.00).

d. If not otherwise included in the policies required by subsection a. above, maintain
comprehensive form premises-operations, explosions and collapse hazard,
underground hazard and products completed hazard with limits of not less than three
million dollars ($3,000,000.00).

e. Utility operator may utilize primary and umbrella liability insurance policies to
satisfy the preceding insurance policy limit requirements.

2. The limits of the insurance shall be subject to statutory changes as to maximum limits of
liability imposed on municipalities of the state of Oregon. The insurance shall be without
prejudice to coverage otherwise existing and shall name, or the certificate of insurance
shall name, with the exception of worker’s compensation, as additional insureds the city
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and its officers, agents, and employees. The coverage must apply as to claims between
insureds on the policy. The insurance shall not be canceled or materially altered without
thirty (30) days prior written notice first being given to the city. If the insurance is
canceled or materially altered, the utility operator shall obtain a replacement policy that
complies with the terms of this section and provide the city with a replacement certificate
of insurance. The utility operator shall maintain continuous uninterrupted coverage, in the
terms and amounts required. The utility operator may self insure, or keep in force a self-
insured retention plus insurance, for any or all of the above coverage.

The utility operator shall maintain on file with the city a certificate of insurance, or proof
of self-insurance acceptable to the city, certifying the coverage required above.

B. Financial Assurance. Unless otherwise agreed to in writing by the city, before a franchise
granted or license issued pursuant to this Chapter is effective, and as necessary thereafter, the
utility operator shall provide a performance bond or .other financial security or assurance, in a
form acceptable to the city, as security for the full and complete performance of the franchise or
license, if applicable, and compliance with the terms of this Chapter, including any costs,
expenses, damages or loss the city pays or incurs because of any failure attributable to the utility
operator to comply with the codes, ordinances, rules, regulations or permits of the city. This
obligation is in addition to the performance surety required by subsection C of Section
12.24.080.

C. Indemnification.

1.

Each utility operator shall defend, indemnify and hold the city and its officers,
employees, agents and representatives harmless from and against any and all liability,
causes of action, claims, damages, losses, judgments and other costs and expenses,
including attorney fees and costs of suit or defense (at both the trial and appeal level,
whether or not a trial or appeal ever takes place) that may be asserted by any person or
entity in any way arising out of, resulting from, during or in connection with, or alleged
to arise out of or result from the negligent, careless, or wrongful acts, omissions, failure
to act, or other misconduct of the utility operator or its affiliates, officers, employees,
agents, contractors, subcontractors, or lessees inn the construction, operation, maintenance,
repair, or removal of its facilities, and in providing or offering utility services over the
facilities, whether such acts or omissions are authorized, allowed, or prohibited by this
Chapter or by a franchise agreement. The acceptance of a license under Section
12.24.070 of this Chapter, or of a franchise granted by the city, shall constitute such an
agreement by the applicant whether the same is expressed or not, unless expressly stated
otherwise in the license or franchise. Upon notification of any such claim the city shall
notify the utility operator and provide the utility operator with an opportunity to provide
defense regarding any such claim.

Every utility operator shall also indemnify the city for any damages, claims, additional
costs or expenses assessed against or payable by the city arising out of or resulting,
directly or indirectly, from the utility operator’s failure to remove or relocate any of its
facilities in the rights-of-way in a timely manner, unless the utility operator’s failure
arises directly from the city’s negligence or willful misconduct.

12.24.160. Compliance.

Every utility operator shall comply with all applicable federal and state laws and

regulations, including regulations of any administrative agency thereof, as well as all applicable
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ordinances, resolutions, rules and regulations of the city, heretofore or hereafter adopted or
established during the entire term of any license granted under this Chapter.

12.24.170. Confidential/Proprietary Information.

If any person is required by this Chapter to provide books, records, maps or information
to the city that the person reasonably believes to be confidential or proprietary, and such books,
records, maps or information are clearly marked as confidential at the time of disclosure to the
city (“confidential information”), the city shall take reasonable steps to protect the confidential
information to the extent permitted by Oregon Public Records Laws. In the event the city
receives a public records request to inspect any confidential information and the city determines
that it will be necessary to reveal the confidential information, to the extent reasonably possible
the city will notify the person that submitted the confidential information of the records request
prior to releasing the confidential information. The city shall not be required to incur any costs
to protect any confidential information, other than the city’s routine internal procedures for
complying with the Oregon Public Records Law.

12.24.180. Penalties.

A. Violation of the requirements of this Chapter constitutes a Class A Infraction. Each day a
violation continues shall constitute a separate offense.

B. Nothing in this Chapter shall be construed as limiting any judicial or other remedies the city
may have at law or in equity, for enforcement of this Chapter.

12.24.190. Severability and Preemption.

A. The provisions of this Chapter shall be interpreted to be consistent with applicable federal
and state law, and shall be interpreted, to the extent possible, to cover only matters not
preempted by federal or state law.

B. If any article, section, subsection, sentence, clause, phrase, term, provision, condition or
portion of this Chapter is for any reason declared or held to be invalid or unenforceable by any
court of competent jurisdiction or superseded by state or federal legislation, rules, regulations or
decision, the remainder of this Chapter shall not be affected thereby but shall be deemed as a
separate, distinct and independent provision, and such holding shall not affect the validity of the
remaining portions hereof, and each remaining section, subsection, clause, phrase, term,
provision, condition, covenant and portion of this Chapter shall be valid and enforceable to the
fullest extent permitted by law. In the event any provision is preempted by federal or state laws,
rules or regulations, the provision shall be preempted only to the extent required by law and any
portion not preempted: shall survive. If any federal or state law resulting in preemption is later
repealed, rescinded, amended or otherwise changed to end the preemption, such provision shall
thereupon return to full force and effect and shall thereafter be binding without further action by
the city.

12.24.200. Application to Existing Agreements.
To the extent that this Chapter is not in conflict with and can be implemented consistent

with existing franchise agreements, this Chapter shall apply to all existing franchise agreements
granted to utility operators by the city.
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Exhibit 3
City of Gladstone 2

Staff Report

Report Date: May 25, 2016

Meeting Date: May 31, 2016

To: Mayor Mersereau and Gladstone City Council
From: Eric Swanson, City Administrator

AGENDA ITEM

Consider adopting utility right of way ordinance 1465 to improve management of the city’s rights of way.

History/Background

Historically, Gladstone has managed its rights of way by granting franchises to each utility using the
City’s rights of way to provide service—electric, natural gas, telecommunications and cable service
providers. A franchise is a legally enforceable agreement between the City and the utility that sets forth
the terms of use of the right of way (for example, construction, restoration and permitting) and the
franchise fee, which is the compensation paid to the City for this use.

The traditional franchising model has potential limitations, however. For example, franchises often limit
the City’s ability to update its right of way regulations because the franchise sets the right of way use
requirements for the entire term of the agreement with change only by mutually agreed-upon
amendments. This leads to a patchwork of right of way regulations that vary from utility to utility
depending on when the franchise was negotiated. As another example, some utilities use the franchise
negotiation process to try to unreasonably limit City home rule authority, such as by refusing to enter into
an agreement unless the City pays some relocation costs—costs that under the common law are to be paid
by the utility.

As an alternative to negotiating franchise agreements with each utility, the League of Oregon Cities has
recommended, and many cities have adopted, a utility right of way ordinance that would provide uniform
requirements for all utilities using City rights of way. This type of ordinance could be especially
beneficial in Gladstone, which currently has limited Municipal Code provisions relating to utility use of
the rights of way.

Proposal

The draft ordinance, which is based on the League of Oregon Cities’ model ordinance for right of way
management, is designed to protect City right of way management authority to the extent allowed by state
and federal law. At the same time, the ordinance ensures reasonable access to the rights of way under the
same terms and conditions for all utilities (once franchise agreements have expired). The ordinance
replaces individually-negotiated franchise agreements with a license system that requires utilities to
follow the City-established requirements for use of the rights of way. The license requires compliance
with the terms of the ordinance, which in turn establishes all the requirements typically found in a
franchise, including permit, restoration and relocation requirements, minimum insurance, bonding and
indemnification, and payment of a right of way usage fee. The City would have the option to continue to
enter into negotiated franchise agreements that vary from the terms of the ordinance, but the expectation
would be that all utilities would have licenses rather than franchises once their current franchises expire.
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Advantages of a utility-neutral right of way ordinance include:

e Secures the legal obligation of utilities to compensate cities for the privilege of using and
benefitting from the rights of way in the city, regardiess of whether or not the utility has a
franchise or license.

o If athe City discovers a utility using the rights of way without permission, the ordinance
will apply, which allows the City to enforce those requirements (including the right of
way usage fee) retroactively on those without a franchise or license.

# Eliminates the costs of staff and attorney time spent on franchise negotiations, which can take
many months to complete.

# Allows for additional revenue from utilities not currently paying for use of the right of way,
which may include competitive telecommunications carriers and competitive electric service
suppliers, among others, who do not own the facilities in the right of way but benefit from use of
facilities in the rights of way.

o The revenue earned by these entities is generally not included in the franchise fee
payment from the facility owner; as more services are provided through these competitors
rather than the facility owner, franchise fee revenue declines and the city does not receive
the compensation for utility use of the rights of way expected through franchise fees.

# Standardizes right of way requirements so that City staff would not have to apply different
permitting, construction, restoration and other standards or regulations from individual franchises,
but instead would apply the requirements of the ordinance to all users of the right of way (once all
franchises have expired).

& Provides flexibility in responding to changes in state or federal law, new technologies or
construction standards that warrant revision of the existing requirements.

o With the right of way ordinance, such changes would be done through Code amendments
that would apply immediately to all utilities, whereas with franchises the changes often
do not apply unless the franchise is amended or renewed to include the new requirements.

o This creates more consistency in repairs and restoration of the right of way because all
utilities are following the same up-to-date standards rather than a variety of standards set
out in each individual franchise.

Disadvantages of a utility-neutral right of way ordinance include:

# The City may be slightly more vulnerable to legal challenges to their authority to implement the
regulations than they would be if the regulations were included in a mutually agreed upon
franchise, but such challenges are not likely.

o Other cities in Oregon have already adopted a license approach to right of way
management, including Oregon City, Happy Valley, Beaverton, Gresham, Tigard,
Sherwood, Sandy, Newberg and Grants Pass. Staff is unaware of any litigation related to
their authority to manage the rights of way through licenses rather than franchises.

# Because of the issues unique to cable television, such as public, educational and government
(PEG) access requirements and specific customer service obligations, the City will still have to
negotiate franchises with cable operators, however, the general right of way use requirements in
the ordinance will apply and the franchise can be limited to cable-specific issues.

# Initial development and enactment of the ordinance requires an investment of staff and attorney
time, and implementation requires some time and training.

o The City has entered into an IGA with Oregon City for assistance with implementing the
ordinance and, based on the experiences in other cities, expects that implementation costs
will be covered by additional revenue resulting from the ordinance.
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Options

1. Request staff to finalize the utility right of way ordinance for Council consideration at a future
meeting.

2. Maintain the status quo of negotiating franchise agreements with utilities that own facilities in the
rights of way. If the Council prefers to maintain this practice, staff and the City Attorney’s Office
recommend the Council consider Code amendments that would include an express franchise
requirement and updated right of way use requirements that apply to the extent they are not
inconsistent with the franchises.

Cost Impact

Staff estimates that the cost of initial implementation of the ordinance will be considerably less than a
standard franchise negotiation. In addition, staff recommends that the ordinance apply to entities
currently benefitting from use of the City’s rights of way without compensating the City. This application
of the ordinance would result in additional revenue to offset implementation costs as well as ongoing city
costs related to utility use of the rights of way.

Recommended Staff Action
Staff recommends the Council adopt the utility right of way ordinance 1465,

Recommended Motion
I move to approve Ordinance 1465.

Department Head City Administrator
Signature Date Signature Date
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ORDINANCE NO. 1465

AN ORDINANCE AMENDING GLADSTONE MUNICIPAL CODE TITLE 12 TO ADD
CHAPTER 12.24, UTILITY FACILITIES IN PUBLIC RIGHTS-OF-WAY, AND AMENDING
CHAPTER 5.04, BUSINESS LICENSES AND CHAPTER 12.02, STREET EXCAVATION
REQUIREMENTS

WHEREAS, the City of has authority pursuant to its Charter and the Oregon Constitution and
statutes to manage its rights-of-way and to receive compensation for use of the rights-of-way
consistent with applicable state and federal law, and

WHEREAS, the City has generally granted individually-negotiated franchises to each utility
using the City’s rights-of-way to provide utility service, which franchise generally set forth the
terms of use of the rights-of~way and the compensation to be paid to the City for this use; and

WHEREAS, the City has determined that it can to more effectively, efficiently, fairly and
uniformly manage the City’s rights-of-way and provide consistent standards for utility use of the
rights-of-way through licenses rather than franchises and through a right-of-way use fee; and

WHEREAS, the City has determined that it can more effectively obtain compensation from
utilities that benefit from, and recover significant costs of utilities related to, the rights-of-way in
the City by enacting a Right-of-Way Use Fee applicable to utilities actually using and those
benefitting from the rights-of-way; and

WHEREAS, the City finds it is in the public interest to enact the changes to the Gladstone
Municipal Code as set forth in this Ordinance.

NOW, THEREFORE, the City of Gladstone ordains as follows:

Section 1. Gladstone Municipal Code Chapter 5.04, Business Licenses, subsection
5.04.030(2), is amended as follows (new language appears as underlined fext;
deleted language appears as strikethroush text):

(2) In lieu of a business license and the requirement to pay related fees
described in this chapter, the city will issue an exemption certificate without
charge to businesses and activities described in paragraphs (a) through {g) of this
subsection. Notwithstanding the foregoing, a qualifying business or activity must
complete and file an initial and thereafter an annual renewal exemption certificate
application. Businesses and activities qualified under this provision are:

(a) Religious, educational and charitable organizations specifically
exempt from taxation under the Federal Internal Revenue Code;

(b) Utilities franchised-by-and-paying-a-franchise feeto-the-ertys

————{6}——One-time, anmual events or special events if all other applicable
permits and licenses have been applied for and granted by the city,

(dc)  Any business or occupation specifically exempt from the payment
of a non-regulatory business license fees under state law or federal law (any

Z\Mew Files\ORDINANCES\Ord, 1465 Adopting ROW Ordinance.docx
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Section 2.

person claiming an exemption under state or federal law has the burden of
demonstrating the applicability of such an exemption};

(ed) Any household, garage or yard sale conducted in accordance with
any applicable city ordinances or regulations;

(f¢)  Producers of farm products raised in Oregon, produced by
themselves or their immediate families and sold by them or by a member of their

immediate family;

(ef)  No person working as a domestic in a private home if the owner or
occupant of the home employs or directly pays the domestic worker.

Gladstone Municipal Code Chapter 12.02, Street Excavation Requirements, is
amended as follows (new language appears as underlined text; deleted language

appears as steikethrough text):
12.02.010 Installation or excavation—Permit required.

1) No person, firm; or corporation ex—distriet shall engage in any
excavation, grading, surfacing, or paving operation or activity, or install or
construct any sanitary sewer, storn sewer, water main or pipeline, or any other
public utility, service, or public improvement in the city without first securing a
permit therefore from the City Administrator or his designee. Permits will be
issued only upon approval by the city engineer of the plans, profiles, and
specifications for the proposed construction.

(2)  The city has the authority to set a fee for each permit issued under
the provisions of GMC Sections 12.02.010 to 12.02.070 by resolution of the
council and such fee shall be due and payable at the time of the permit. In
addition to the permit fee, the city may also authorize a charge to cover the costs
of plan review and inspection of the work by the city to assure compliance with
city standards and specifications, an amount to be set by the cify based on the
estimated construction costs as determined by the city engineer or his designee as
set by the city. When costs are imposed, the city shall keep accurate records of the
time and costs incurred in such review and inspections, and upon completion of
the project, and its acceptance by the city, any amount remaining in the inspection
charge shall be refunded to the permittee. Any cost incurred by the city in excess
of the amount of the inspection charge shall be billed to the permittee and shall be
due and payable prior to approval and acceptance of the project by the city. Time
spent in plan review and inspection shall be billed at an hourly rate to be set by

the city.

(3)  GMC Sections 12.02.010 to 12.02.070 shall not apply te duly
franchised utilities whose operations are controlled by franchise ordinance
adopted by the city, nor to utility operators with a valid license from the City

pursuant to GMC 12.24.070.

(4)  GMC Sections 12.02.010 to 12.02.070 shall not apply to
contractors performing work under a contract let by the city. Work of such
contractors shail be governed by the conditions of such contract.

Z:\New Files\ORDINANCES\Ord. 1465 Adopting ROW Ordinance.docx
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12.02.020 Street contractor’s license.

(1 Any person, firm; or corporation er—disteet-who engages in the
business, operation or practice of constructing streets, sanitary sewers, storm
sewers, water mains, or pipelines or any other device or structure within the right-
of-way of any street dedicated to public use within the city shall obtain a city
license as a street contractor prior to engaging in such work.

(2) Before being issued a license, a street contractor shall submit to the
city evidence and a statement of experience to show to the satisfaction of the City
Administrator, that the applicant is qualified to perform such work.

(3) A licensed street contractor shall execute and deliver to the city a
dual obligee surety bond to be approved by the city in the amount of ten thousand
dollars in favor of the city, conditioned that the contractor will perform all street
work in conformance witl the laws of the city and the requirements of other
governmental agencies and that the contractor will indemnify and save the
expenses, damages, costs and claims arising out of the contractor’s negligence or
unskillfulness in performing such work, and further guaranteeing such work
against any failure or deterioration due to faulty workmanship or materials for a
period of one year from the date of its acceptance by the ecity. This requirement
shail not be applicable as to street work in a subdivision where a performance
bond, irrevocable letter of credit, cash deposit, or maintenance bond is posted
pursuant to the Municipal Code and to the satisfaction of the city for all required
public improvements including street improvements.

{4) The licensed street contractor shall have and keep in full force and
effect property damage and liability insurance in the minimum amount of one
million dollars property damage, and one hundred thousand personal injury while
performing any work in the city. A certificate of such insurance shall be filed with
the ¢ity. Said certificate shall indicate that coverage includes street excavation and
sewer excavation, including explosion, collapse, and underground exposure.

(5) The license of any sireet contractor may be revoked by the City
Council upon presentation of evidence of s failure to comply with any and all

regulations of the city.

12.02.030 Standards.

All street, sanitary sewer, storm sewer, water main and pipeline
construction and any other construction within streets in the city shall be in

acccudancc with the %%&ﬁdﬂfd—Speaﬁeaﬂeﬂs—fei—P&bheWeﬂfs—@eﬂs%meanas
g erican—Puble Werls—Agseeiation

Gladstone Design and Construction Standards or in accordance with any special
provisions established by the city engineer.

12.02.040 Street sections and construction details.

Standard street sections and standard construction details shall be as
specified in eity’s the standard drawings in the Gladstone Design and

2:\Mew Files\ORDINANCES\Ord. 1455 Adopting ROW Ordinance.doex
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Copstruction Standards. No deviation from these standard drawings will be
allowed without the approval of the city engineer.

12,02.050 Engineer's approval in phases,

Each phase, layer, or sewreecourse of work shall be approved by the city
engineer prior to the placement or construction of any subsequent phase, layer or
course, Failure to comply with this section shall be cause for requiring the
removal and replacement of that phase, layer, or course which was placed without
approval of the preceding course.

12.02.060 Contractor—Appointment of project supénintendent.

A street contractor shall employ competent and experienced workgrsmen
and supervisorsforemen and for each project or contraet shall designate a project
superintendent who will be responsible for coordinating with the city on all
aspects of work.

12.02.070 Contractor—Submission of plans.

{I)  The city may require a street contractor, or the person, firmy or
corporation er-distsiet employing the streel contractor, to be responsible for the
preparation of, and submission to the city for approvael, all plans and
specifications covering any work in any city street.

(2) I required by the city, these plans and specifications are to be
prepared by, and bear the seal of, a registered professional engineer. All grade,
line, and other control stakes shall be set by this engineer or his duly authorized

representatve.

Section3.  Gladstone Municipal Code Chapter 12.24, Utility Facilities in Rights-of-Way,
artached hereto as Exhibit A, is hereby added to Title 12 of the Gladstone

Municipal Code.

Section 4. Except as herein amended, Chapters 5.04 and 12.02 of the Gladstone Municipal
Code remain in full force and effect.

Section 5.  This Ordinance takes effect 30 days from its adoption.

Adopted by the Gladstone City Council this 317 day of May, 2016,

Thomas Mersereau, Mayor lene Morishita, Assistant City Administratar
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ORDINANCE 1465
Exhibit A

Chapter 12.24UTILITY FACILITIES IN PUBLIC RIGHTS-OF-WAY

12.245.010. Title.
The ordinance codified in this Chapter shall be known and may be referenced as the

utility facilities in public rights-of-way ordinance.

12.24.020. Purpose and Intent.

The purpose and intent of this Chapter is to:
A. Permit and manage reascnable access to the rights-of-way of the city for utility purposes and
conserve the limited physical capacity of those rights-of-way held in trust by the city consistent
with applicable state and federal law;
B. Assure that the city’s current and ongoing costs of granting and regulating access to and the
use of the rights-of-way are fully compensated by the persons seeking such access and causing
such costs;
C. Secure fair and reasonable compensation to the city and its residents for permitting use of the
rights-of-way by utilities;
D. Assure that all utility companies, persons and other entities owning or operating facilities
and/or providing services within the city comply with the ordinances, rules and regulations of the
city;
E. Assure that the city can continue to fairly and responsibly protect the public health, safety
and welfare of its citizens; and
F. Comply with applicable provisions of state and federal law.

12.24.030. Jurisdiction and Management of the Public Rights-of-way.

A. The city has jwisdiction and exercises regulatory management over all rights-of-way within
the city under authority of the city charter and state law.

B. The city has jurisdiction and exercises regulatory management over each right-of-way
whether the city has a fee, easement, or other legal interest in the right-of-way, and whether the
legal interest in the right-of-way was obtained by grant, dedication, prescription, reservation,
condemnation, annexation, foreclosure or other means.

C. The exercise of jurisdiction and regulatory management of a right-of-way by the city 1s not
official acceptance of the right-of-way, and does not obligate the city to maintain or repair any
part of the right-of-way.

D. The provisions of this Chapter are subject to and will be applied consistent with applicable
state and federal laws, rules and regulations, and, to the extent possible, shall be interpreted to be

consistent with such laws, rules and regulations.

'12.24.040. Regulatory Fees and Compensation Not a Tax.
A. The fees and costs provided for in this Chapter, and any compensation charged and paid for
use of the rights-of-way provided for in this Chapter, are separate from, and in addition to, any
and all other federal, state, local, and city charges as may be levied, imposed, or due from a
utility operator, its customers or subscribers, or on account of the lease, sale, delivery, or

transmission of utility services.

Z:\New Files\ORDINANCESYOrd. 1465.Gladstone ROW Ordinance. ExhA.docx
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B. The city has determined that any fee or tax provided for by this Chapter is not subject to the
property tax limitations of Article XI, Sections 11 and 11b of the Oregon Constitution. These
fees or taxes are not imposed on property ©r property owners.

C. The fees and costs provided for in this Chapter are subject to applicable federal and state

laws.

12.24.050. Definitions.
For the purpose of this Chapter the following terms, phrases, words and their derivations

shall have the meaning given herein. When not inconsistent with the context, words used in the
present tense include the future, words in the plural number include the singular number and
words in the singular number include the plural number. The words “shall” and “will” are
mandatory and “may” is permissive.

“Cable service” is to be defined consistent with federal laws and means the one-way
transmission to subscribers of: (i) video programming, or (i) other programming service; and
subscriber interaction, if any, which is required for the selection or use of such video
programming or other programming service.

“City” means the city of Gladstone, an Oregon municipal corporation, and individuals
authorized to act on the city’s behalf.

“City council” means the elected governing body of the city of Gladstone, Oregon.

“City facilities” means city or publicly-owned structures or equipment located within the
right-of-way or public easement used for govermmental purposes.

“Communications services” means any service provided for the purpose of transmission
of information including, but not limited to, voice, video, or data, without regard to the
transmission protocol employed, whether or not the transmission medium is owned by the
provider itself. Communications service includes all forms of telephone services and veice,
video, data or information transport, but does not include: (1) cable service; (2) open video
system service, as defined in 47 C.F.R. 76; (3) private communications system services provided
without using the public rights-of-way; (4) public communications systems; (5) over-the-air
radio or television broadcasting to the public-at-large from facilities licensed by the Federal
Communications Commission or any successor thereto; and (6) direct-to-home satellite service
within the meaning of Section 602 of the Telecommunications Act.

“License” means the authorization granted by the city to a utility operator pursuant fo this
Chapter.
“Person” means and includes any individual, firm, sole proprietorship, corporation,
company, partnership, co-partnership, joint-stock company, trust, limited liability company,
association, municipality, special district, government entity or other organization, including any
natural person or any other fegal entity.

“Private communications system” means a system, including the construction,
maintenance or operation of the system, for the provision of a service or any portion of a service
which is owned or operated exclusively by a person for their use and not for sale or resale,
including trade, barter or other exchange of vahue, directly or indirectly, to any person.

“Public communications system” means any system owned or operated by a government
entity or entities for its exclusive use for internal communications or communications with other
government entities, and includes services provided by the state of Oregon pursuant to ORS
283.140. “Public communications system™ does not include any system used for sale or resale,
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including trade, barter or other exchange of value, of communications services or capacity on the
system, directly or indirectly, to any person.

“Public utility easement” means the space in, upon, above, along, across, over or under
an easement for the constructing, reconstructing, operating, maintaining, inspecting, and
repairing of utilities facilities. “Public utility easement” does not include an easement (i) that has
been privately acquired by a utility operator, (ii} solely for the constructing, reconstructing,
operating, maintaining, inspecting, and repairing of city facilities, or (iii) where the proposed use
by the utility operator is inconsistent with the terms of any easement granted to the city.

“Public Works Director” means the Public Works Director for the City of Gladstone or
any designee,

“Right-of-way” means and includes, but is not limited to, the space in, upon, above,
along, across, over or under the public streets, roads, highways, lanes, courts, ways, alleys,
boulevards, bridges, trails, paths, sidewalks, bicycle lanes, public utility easements and all other
public ways or areas, including the subsurface under and air space over these areas, but does not
include parks, parkland, or other ¢ity property not generally open to the public for travel. This
definition applies only to the extent of the city’s right, title, interest and authority to grant a
license to occupy and use such areas for utility facilities.

“State” means the state of Oregon.

“Utility facility” or “facility” means any physical component of a system, including but
not limited to the poles, pipes, mains, conduits, ducts, cables, wires, transmitters, plant,
equipment and other facilities, located within, under or above the rights-of-way, any portion of
which is used or designed to be used to deliver, transmit or otherwise provide utility service.

“Utility operator” or “operator” means any person who owns, places, operates or
maintains a utility facility within the city.

“Utility service” means the provision, by means of utility facilities permanently located
within, under or above the rights-of-way, whether or not such facilities are owned by the service
provider, of electricity, natural gas, communications services, cable services, water, sewer,
and/or storm sewer to or from customers within the corporate boundaries of the city, and/or the
transmission or provision of any of these services through the city whether or not customers
within the city are served.

“Work” means the construction, demolition, installation, replacement, repair,
maintenance or relocation of any utility facility, including but not limited to any excavation and
restoration required in association with such construction, demolition, installation, replacement,

repair, maintenance or relocation,

12.24.060. Registration.
A. Registration Required. Every person that desires to provide utility services to customers

within the city shall register with the city prior to providing any utility services to any customer
in the city. Every person providing utility services to customers within the city as of the
effective date of this Chapter shall register within sixty (60) days of the effective date of this

Chapter.
B. Annua! Registration. After registering with the city pursuant to subsection A of this section,

the registrant shall, by December 31* of each year, file with the city a new registration form if it
intends to provide utility service at any time in the following calendar year. Registrants that file
an initial registration pursuant to subsection A of this section on or after Septembet 30" shall not
be required to file an annual registration until December 3 1* of the following year.
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C. Registration Application. The registration shall be on a form provided by the city, and shall
be accompanied by any additional documents required by the city to identify the registrant and
its legal status, describe the type of utility services provided or to be provided by the registrant
and a description of the facilities over which the utility services will be provided.

D. Registration Fee. Each application for registration shall be accompanied by a nonrefundable
registration fee in an amount to be determined by resolution of the city council in an amount
sufficient to fully recover all of the city’s costs of administering the registration program.

E. Exception. A person with a valid franchise agreement or license from the city shall not be
required to register 1o provide the utility services expressly permitted by the franchise agreement
or license.

12.24.070. Licenses.

A. License Required.
1. Except those utility operators with a valid franchise agreement from the city, every

person shall obtain a license from the city prior to conducting any work in the rights-of-

way.
2. Every person that owns or controls utility facilities in the rights-of-way as of the effective
date of this Chapter shall apply for a license from the city within sixty (60) days of the
later of: (1) the effective date of this Chapter, or (2) the expiration of a valid franchise
granted by the city, unless a new franchise is granted by the city pursuant to subsection E
of this section.
The provisions of this section 12.24.070, do not apply to any person subject 1o and in
compliance with the cable television franchise requirement of Chapter 5.16, except that
subsection J shall apply to the extent such person provides multiple services.
B. License Application. The license application shall be on a form provided by the city, and
shall be accompanied by any additional documents required by the application to idenlify the
applicant, its legal status, including its authorization to do business in Oregon, a description of
the type of utility service provided or to be provided by the applicant, a description of the
facilities over which the utility service will be provided, and other information reasonably
necessary to determine the applicant’s ability to comply with the terms of this Chapter.
C. License Application Fee. The application shall be accompanied by a nonrefundable
application fee or deposit set by resolution of the city council in an amount sufficient to fully
recover all of the city’s costs related to processing the application for the license.
D. Determination by city. The city shall issue, within a reasonable period of time, a written
determination granting or denying the license in whole or in part. If the license is denied, the
written determination shall include the reasons for denial. The license shall be evaluated based
upon the provisions of this Chapter, the continuing capacity of the rights-of-way to accommodate
the applicant’s proposed utility facilities and the applicable federal, state and local laws, rules,
regulations and policies.
E. Franchise Agreements. If the public interest warrants, as determined by the city, the city and
utility operator may enter into a written franchise agreement that includes terms that claify,
enhance, expand, waive or vary the provisions of this Chapter, consistent with applicable state
and federal law. The franchise may conflict with the terms of this Chapter with the review and
approval of city council. The franchisee shall be subject to the provisions of this Chapter to the
extent such provisions are not in conflict with the express provisions of any such franchise.

F. Rights Granted.

LR
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1. The license granted hereunder shall authorize and permit the licensee, subject to the
provisions of the city code and other applicable provisions of state or federal law, to
construct, place, maintain, upgrade, repair and operate utility facilities in the nights-of-
way for the term of the license.

2. Any license granted pursuant to this Chapter shall not convey equitable or legal title in
the rights-of-way, and may not be assigned or transferred except as permitted in
subsection K of this section.
Neither the issuance of the license nor any provisions contained therein shall constitute a
waiver or bar to the exercise of any governmental right or power, police power or
regulatory power of the city as may exist at the time the license is issued or thereafter
obtained.
G. Term. Subject to the termination provisions in subsection M of this section, the license
granted pursuant to this Chapter will remain in effect for a term of five (5) years.
H. License Nonexclusive. No license granted pursuant to this section shail confer any exclusive
right, privilege, license or franchise to occupy or use the rights-of-way for delivery of utility
services or any other purpose. The city expressly reserves the right to grant licenses, franchises
or other rights to other persons, as well as the city’s right to use the rights-of-way, for similar or
different purposes. The license is subject to all recorded deeds, easements, dedications,
conditions, covenants, resirictions, encumbrances, and claims of title of record that may affect
the rights-of-way. Nothing in the license shall be deemed to grant, convey, create, or vest in
licensee a real property interest in land, including any fee, ieasehold interest or easement.
[. Reservation of City Rights. Nothing in the license shall be construed to prevent the city from
grading, paving, repairing and/or altering any rights-of-way, constructing, laying down,
repairing, relocating or removing city facilities or establishing any other public work, utility or
improvement of any kind, including repairs, replacement or removal of any city facilities. If any
of licensee’s utility facilities interfere with the construction, repair, replacement, alteration or
removal of any rights-of-way, public work, city utility, city improvement or city facility, except
those providing utility services in competition with a licensee, licensee’s facilities shall be
removed or relocated as provided in subsections C, D and E of Section 12.24.090, in a manner
acceptable to the city and consistent with industry standard engineering and safety codes.

J. Mulitiple Services.

1. A utility operator that provides or transmits or allows the provision or transmission of
utility services and other services over its facilities is subject to the license and right-of-
way use fee requirements of this Chapter for the portion of the facilities and extent of
utility services delivered over those facilities. Nothing in this subsection J(1) requires a
utility operator to pay the right-of-way use fee, if any, owed to the city by another person
using the utility operator’s facilities.

2. A utility operator that provides or transmits more than one utility service over its facilities
is not required to obtain a separate license or franchise for each utility service, provided
that it gives notice to the city of each utility service provided or transmitted and pays the
applicable right-of-way use fee for each utility service.

K. Transfer or Assignment. To the extent permitted by applicable state and federal laws, the

licensee shall obtain the written consent of the city prior to the transfer or assignment of the

license. The license shall not be transferred or assigned unless the proposed transferee or
assignee is authorized under all applicable laws to own or operate the utility system and the
transfer or assignment is approved by all agencies or organizations required or authorized under

L)
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federal and state laws to approve such transfer or assignment. If a license is transferred or
assigned, the transferee or assignee shall become responsible for fulfilling all of the obligations
under the license with respect to all facilities of the lcensee at the time of transfer or assignment.
A transfer or assignment of a license does not extend the term of the license,
L. Renewal. At least ninety {90), but no more than one hundred eighty (180), days prior to the
expiration of a license granted pursuant to this section, a licensee seeking renewal of its license
shall submit a license application to the city, including all information required in subsection B
of this section and the application fee required in subsection C of this section. The city shall
review the application as required by subsection D of this section and grant or deny the license
within ninety (90) days of submission of the application. If the city determines that the licensee
is in violation of the terms of this Chapter at the fime 1t submits its application, the city may
require that the licensee cure the violation or submit a detailed plan to cure the violation within a
reasonable period of time, as determined by the city, before the city will consider the application
and/or grant the license. If the city requires the licensee to cure or submit a plan to cure a
violation, the city will grant or deny the license application within ninety (90} days of confirming
that the violation has been cured or of accepting the licensee’s plan to cure the violation.
M. Termination.
1. Revocation or Termination of a License. The city council may terminate or revoke the
license granted pursuant to this Chapter for any of the following reasons:
a. Violation of any of the provisions of this Chapter;
b. Violation of any provision of the license;
¢. Misrepresentation in a license application;
d. Failure to pay taxes, compensation, fees or costs due the city after final determination
of the taxes, compensation, fees or costs;
e. Failure to restore the rights-of-way after construction as required by this Chapter or
other applicable state and local laws, ordinances, rules and regulations;
f. Failure to comply with technical, safety and engineering standards related to work in
the rights-of-way; or
g. Failure to obtain or maintain any and all licenses, permits, certifications and other
authorizations required by state or federal law for the placement, maintenance and/or
operation of the utility facilities.
2. Standards for Revocation or Termination. In determining whether termination, revocation
or some other sanction is appropriate, the following factors shall be considered:

a. The egregiousness of the misconduct;

b. The harm that resuited,

c. Whether the violation was intentional;

d. The utility operator’s history of compliance; and/or

e. The utility operator’s cooperation in discovering, admitting and/or curing the

violation.
Notice and Cure. The city shall give the utility operator writien notice of any apparent

violations before terminating a license. The notice shall inciude a short and concise
statement of the nature and general facts of the violation or noncompliance and provide a
reasonable time (no less than twenty (20) and no more than forty (40) days) for the utility
operator to demonstrate that the utility operator has remained in compliance, that the
utility operator has cured or is in the process of curing any viclation or noncomphance, or
that it would be in the public interest to impose a penalty or sanction less than termination

Ll
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or revocation. If the utility operator is in the process of curing a violation or
noncompliance, the utility operator must demonstrate that it acted promptly and continues
to actively work on compliance. If the utility operator does not respond or if the city
manager or designee determines that the utility operator’s response is inadequate, the city
manager or designee shall refer the matter to the city council, which shall provide a duly
noticed public hearing to determine whether the license shall be terminated or revoked.

12.24.080. Construction and Restoration.
A. Construction Codes. Utility facilities shail be constructed, installed, operated, repaired and
maintained in accordance with all applicable federal, state and locat codes, rules and regulations,
including but not limited to the National Electrical Code and the Nationat Electrical Safety Code
and the Gladstone Design and Construction Standards. When a utility operator, or any person
acting on its behalf, does any work in or affecting the rights-of-way, the utility operator shall, at
its own expense, promptly restore the rights-of-way as directed by the city consistent with
applicable city codes, rules and regulations. A utility operator or other person acting on its
behall shall use suitable barricades, flags, flagging attendants, lights, flares and other measures
as required for the safety of all members of the general public and to prevent injury or damage to
any person, vehicle or property by reason of such work in or affecting the rights of way or
property.
B. Construction Permuits.

I. No person shall perform any work on utility facilities within the rights-of-way without

first obtaining all required permits. The city shall not issue a permit for the construction,
installation, maintenance or repair of utility facilities unless the utility operator of the
facilities has applied for and received the license required by this Chapter, or has a
current franchise with the city, and all applicable fees have been paid. No permit is
required for service drops to customer premises or routine maintenance or repairs where
such drops, repairs or maintenance do not require cutting, digging, or breaking of, or
damage to, the right of way and do not result in closing or blocking any portion of the
travel lane for vehicular traffic, bicycle lanes or sidewalks.

2. In the event of an emergency, a utility operator wiil a license pursuant to this Chapter or
its contractor may perform work on its utility facilities without first obtaining a permit
from the city, provided that, to the extent reasonably feasible, it attempts to notify the city
prior to commencing the emergency work and in any event applies for 2 permit from the
city as soon as reasonably practicable, but not more than forty eight (48) hours after
commencing the emergency work. As used in this subsection, “emergency” means a
circumstance in which immediate work on facilities is necessary to restore lost service or
prevent immediate harm to persons or property.

3. Applications for permits to construct utility facilities shall be submitted upon forms to be
provided by the city and shall be accompanied by drawings, plans and specifications in
sufficient detail to demonstrate:

a. That the facilities will be constructed in accordance with all applicable codes, rules
and regulations, including the Gladstone Design and Construction Standards.

b. The location and route of all utility facilities to be installed aboveground or on
existing utility poles.

¢. The location and route of all utility facilities on or in the rights-of-way to be located
under the surface of the ground, including the line and grade proposed for the burial
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at all points along the route that are within the rights-of-way. Applicant’s existing
utility facilities shall be differentiated on the plans from new construction, The public
works director may require additional information necessary to demonstrate that the
proposed location can accommodate the utility facilities.

d. The construction methods to be employed for protection of existing structures,
fixtures, and facilities within or adjacent to the rights-of-way, and description of any
improvements that applicant proposes to temporarily or permanently remove or
relocate.

e. The permittee has an adequate traffic control plan.

4. All permit applications shall be accompanied by the verification of a qualified and duly
authorized representative of the applicant that the drawings, plans and specifications
submitted with the application comply with applicable technical codes, rules and
regulations. The city engineer or designee may, in his or her sole discretion, require the
verification of a registered professional engineer.

5. All permit applications shall be accompanied by a written construction schedule, which
shall include an estimated start date and a deadline for completion of construction. The
construction schedule is subject to approval by public works director.

6. Prior to issuance of a construction permit, the applicant shall pay a permit fee in an
amount to be determined by resolution of the city council.

7. If satisfied that the applications, plans and documents submitted comply with all
requirements of this Chapter, the public works director shall issue a permit authorizing
construction of the utility facilities, subject to such further conditions, restrictions or
regulations affecting the time, place and manner of performing the work as they may
deem necessary or appropriate.

8. Except in the case of an emergency, the permittee shall notify the public works director
not less than two (2) working days in advance of any excavation or construction in the
rights-of-way.

9. All construction practices and activities shall be in accordance with the permit and
approved final plans and specifications for the utility facilities. The public works director
and designated representatives shall be provided access to the work site and such further
information as they may require to ensure compliance with such requirements.

10. All work which does not comply with the permit, the approved or corrected plans and
specifications for the work, or the requirements of this Chapter, shall be removed or
corrected at the sole expense of the permittee. The city is authorized to stop work In
order to assure compliance with the provision of this Chapter. If the permittee fails to
remove or correct work as required in this subsection, the city may remove or correct the
work at the expense of the permittee, after notice and opportunity to cure, using qualified
personnel or contractors consistent with applicable state and federal safety laws and
regulations.

11. The permittee shall promptly complete all construction activities so as to minimize
disruption of the city rights-of-way and other public and private property. All
construction work within the rights-of-way, including restoration, must be completed
within sixty (60) days of the date of issuance of the construction permit uniess an
extension or an alternate scheduie has been approved by the public works director.

C. Performance Surety.
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4.

The city may require a performance bond or other form of surety acceptable to the city

equal to at least one hundred and twenty-five percent (125%} of the estimated cost of the

work within the rights-of-way of the city, which bond shall be provided before

construction is commenced.

If required, the performance bond or other form of surety acceptable to the city shall

remain in force until sixty (60) days after substantial completion of the work, as

determined in writing by the city, including restoration of rights-of-way and other

property affected by the construction.

If required, the performance bond or other form of surety acceptable to the city shall

guarantee, to the satisfaction of the city:

a. Timely completion of the work;

b. That the work is performed in compliance with applicable plans, permits, technical
codes and standards;

¢. Proper location of the facilities as specified by the city;

d. Restoration of the rights-of-way and other property affected by the work; and

e. Timely payment and satisfaction of all claims, demands or liens for labor, material, or
services provided in connection with the work.

The release of the performance bond or other surety pursuant to subsection C(1) of this
section does not relieve the utility operator from its obligation to restore rights-of-way or
other property as required in subsection E of this section regardless of when the failure to
restore rights-of-way or other property as required by this chapter occurs or is discovered.

D. Injury to Persons or Property. A utility operator, or any person acting on its behalf, shall
preserve and protect from injury or damage other utility operators’ facilities in the rights-of-way,
the public using the rights-of-way and any adjoining property, and take other necessary measures
to protect life and property, including but not limited to buildings, walls, fences, trees or facilities
that may be subject to damage from the permitted work. A utility operator shall be responsible
for all injury to persons or damage to public or private property resuiting from 1ts failure 10
properly protect people and property and to carry out the work.

E. Restoration.

1.

L2

When a utility operator, or any person acting on its behalf, does any work in or affecting
any rights-of-way, it shall, at its own expense, promptly restore such rights-of-way to the
same or better condition as existed before the work was undertaken, in accordance with
applicable federal, state and local laws, codes, ordinances, rules and regulations, unless
otherwise directed by the city and as determined by the public works director.

If weather or other conditions beyond the utility operator’s control do not permit the
complete restoration required by the city, the utility operator shall temporarily restore the
affected rights-of-way. Such temporary restoration shall be at the utility operator’s sole
expense and the utility operator shall promptly undertake and compiete the required
permanent restoration when the weather or other conditions no longer prevent such
permanent restoration. Any corresponding modification to the construction schedule may
be subject to approval by the city.

If the utility operator fails to restore rights-of-way as required in this Chapter, the city
shall give the utility operator written notice and provide the utility operator a reasonable
period of time not less than ten (10} days, unless an emergency or threat to public safety
is deemed to exist, and not exceeding thirty (30) days, or such additional time agreed to
in writing by the city, to restore the rights-of-way. If, after said notice, the utility
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operator fails to restore the rights-of-way as required in this Chapter, the city shall cause

such restoration to be made at the expense of the utility operator.
F. Inspection. Every utility operator’s facilities shall be subject to the right of periodic
inspection by the city to determine compliance with the provisions of this Chapter and all other
applicable state and city codes, ordinances, rules and regulations. Every utility operator shall
cooperate with the city in permitting the inspection of utility facilities upon request of the city.
The utility operator shall perform all testing, or permit the city to perform any testing at the
utility operator’s expense, required by the city to determine that the mstallation of the utnlity
operator’s facilities and the restoration of the right-of-way comply with the terms of this Chapter
and applicable state and city codes, ordinances, rules and regulations.
G. Coordination of Construction. All utility operators are required to make a good faith effort to
both cooperate with and coordinate their construction schedules with those of the city and other
users of the rights-of-way,

1. Prior to January 1st of each year, utility operators shall provide the city with, a schedule
of known proposed construction activities for that year in, around or that may affect the
rights-of-way.

2. Utility operators shall meet with the city annually, or as determined by the city, to

schedule and coordinate construction in the rights-of-way.

All construction locations, activities and schedules within the rights-of-way shall be
coordinated as ordered by the pubiic works director, to minimize public inconvenience,
disruption, or damages.

H. Contractors. A utility operator may authorize a qualified contractor to perform any of the
work authorized or required in this Chapter on the utility operator’s behalf. Any confractor
performing work on behalf of a utility operator shall be subject to applicable provisions of this
Chapter. In the event a utility operator authorizes a contractor to perform work on its behalf, the
utility operator shall remain responsible and lable for compliance with the provisions of this

subchapter.

L]

12.24.090. Location of Facilities.
A. Location of Facilities. Unless otherwise agreed to in writing by the city:

1. Utility facilities shall be installed underground in all areas of the city where there are no
existing poles in the right-of-way, there is no space on existing poles in the right-of-way,
or where the only poles in the right-of-way are used only for high voltage lines (as
defined below). This requirement shall not apply to pedestals, cabinets or other above-
ground equipment of any utility operator. The city reserves the right to require written
approval of the location of any such above-ground equipment in the right of way.

2. Whenever any existing electric utilities, cable facilities or communications facilities are
located underground within a right-of-way of the city, the utility aperator with permission
to occupy the same right-of-way shall install all new facilities underground at no cost to
the city. This requirement shall not apply to facilities used for transmission of electric
energy at nominal voltages in excess of thirty-five thousand (35,000) volts (“high voltage
lines™) or to pedestals, cabinets or other above-ground equipment of any utility operator.
The city reserves the right to require written approval of the location of any such above-
ground equipment in the right-of-way.

B. Interference with the Rights-of-Way. No utility operator or other person may locate or
maintain its facilities so as to unreasonably interfere with the use of the rights-of-way by the city,
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by the general public or by other persons authorized to use or be present in or upon the rights-of-
way. All use of the rights-of-way shall be consistent with city codes, ordinances, rules and

regulations.
C. Relocation of Utility Facilities.

1.

[S]

A utility operator shall, at no cost to the city, temporarily or permanently remove,
relocate, change or alter the position of any utility facility within a right-of-way,
including relocation of aerial facilities underground, when requested to do so in writing
by the city.

Nothing herein shall be deemed to preclude the utility operator from requesting
reimbursement or compensation from a third party, pursuant to applicable laws,
regulations, tariffs or agreements, provided that the utility operator shall timely comply
with the requirements of this section regardless of whether or not it has requested or
received such reimbursement or compensation.

The city shall provide written notice of the time by which the utility operator must
remove, relocate, change, alter or underground its facilities. If a utility operator fails to
remove, relocate, alter or underground any utility facility as requested by the city and by
the date reasonably established by the city, the utility operator shall pay all costs incured
by the city due to such failure, including but not limited to costs related to project delays,
and the city may cause, using qualified personnel or contractors consistent with
applicable state and federal safety laws and regulations, the utility facility to be removed,
relocated, altered or undergrounded at the utility operator’s sole expense. Upon receipt
of a detailed invoice from the city, the utility operator shall reimburse the city for the
costs the city incurred within thirty (30) days.

ID. Removal of Unauthorized Facilities.

1.

2.

Unless otherwise agreed to in writing by the public works director, within thirty (30) days
following written notice from the city or such other time agreed to in writing by the city,
a utility operator and any other person that owns, controls, or maintains any abandoned or
unauthorized utility facility within the rights-of-way shall, at its own expense, remove the
facility and restore the rights-of-way.

A utility system or facility is unauthorized under any of the following circumstances:

a. The utility facility is outside the scope of authority granted by the city under the
license, franchise or other written agreement. This includes facilities that were never
licensed or franchised and facilities that were once licensed or franchised but for
which the license or franchise has expired or been terminated. This does not include
any facility for which the city has provided written authorization for abandonment in
place.

b. The facility has been abandoned and the city has not provided written authorization
for abandonment in place. A facility is abandoned if it is not in use and is not planned
for further use. A facility will be presumed abandoned if it is not used for a period of
twelve (12) consecutive months. A utility operator may overcome this presumption
by presenting plans for future use of the facility.

c. The utility facility is improperly constructed or installed or is in a location not
permitted by the construction permit, license, franchise or this Chapter.

d. The utility operator is in violation of a material provision of this Chapter and fails to
cure such vielation within thirty (30) days of the city sending written notice of such
violation, unless the city extends such time period in writing.
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E. Removal by City.
1. The city retains the right and privilege to cut or move the facilities of any utility operator

or similar entity located within the rights-of-way of the city, without notice, as the city
may determine to be necessary, appropriate or useful in response to a public heaith or
safety emergency. The city will use qualified personnel or contractors consistent with
applicable state and federal safety laws and regulations to the extent reasonably
practicable without impeding the city’s response to the emergency. The city will use best
efforts 1o provide the utility operator with notice prior to cutting or moving facilities. If
prior notice is not possible, the city will provide such notice as soon as reasonably
practicable after taking such action.
2. 1f the utility operator fails to remove any facility when required to do so under this
Chapter, the city may remove the facility using qualified personnel or coniractors
consistent with applicable state and federal safety laws and regulations, and the utility
operator shall be responsible for paying the full cost of the removal and any
administrative costs incurred by the city in removing the facility and obtaining
reimbursement. Upon receipt of a detailed invoice from the city, the utility operator shall
reimburse the city for the costs the city incurred within thirty (30) days. The obligation to
remove shall survive the termination of the license or franchise.
The city shall not be liable to any utility operator for any damage to utility facilities, or
for any consequential losses resulting directly or indirectly therefrom, by the city or its
contractor in removing, relocating or altering the facilities pursuant to subsections B, C or
D of this section or undergrounding its facilities as required by subsection A of this
section, or resulting from the utility operator’s failure to remove, relocate, alter ox
underground its facilities as required by those subsections, unless such damage arises
directly from the city’s negligence or willful misconduct.
F. Engineering Record Drawings. The utility operator shall provide the city with two complete
sets of record drawings in a form acceptable to the city upon completion of construction. The
utility operator shall provide updated complete sets of as built plans upon request of the city, but

not more than once per year.

A¥R]

12.24.100. Leased Capacity.
A utility operator may lease capacity on or in its systems to others, provided that, upon

request, the utility operator provides the city with the name and business address of any lessee.
A utility operator is not required to provide such information if disclosure is expressly probibited
by applicable law or a valid agreement between the utility operator and the lessee.

12.24.110. Maintenance.
A. Every utility operator shall install and maintain all facilities in a manner that complies with

applicable federal, state and local laws, rules, regulations and policies. The utility operator shall,
at its own expense, repair and maintain facilities from time fo time as may be necessary to
accomplish this purpose.

B. If, after written notice from the city of the need for repair or maintenance as required in
subsection A of this section, a utility operator fails to repair and maintain facilities as requested
by the city and by the date reasonably established by the city, the city may perform such repair or
maintenance using qualified personnel or contractors consistent with applicable state and federal
safety laws and regulations at the utility operator’s sole expense. Upon receipt of a detailed
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invoice from the city, the utility operator shall reimburse the city for the costs the city incurred
within thirty (30) days.

12.24.120. Vacation.

If the city vacates any right-of-way, or portion thereof, that a utility operator uses, the
utility operator shall, at its own expense, remove its facilities from the right-of-way unless the
city reserves a public utility easement, which the city shall make a reasonable effort to do
provided that there is no expense to the city, or the utility operator obtains an easement for its
facilities. If the utility operator fails to remove its facilities within thirty (30) days after a right-
of-way is vacated, or as otherwise directed or agreed to in writing by the city, the city may
remove the facilities using qualified personnel or contractors consistent with applicable state and
federal safety laws and regulations at the utility operator’s sole expense. Upon receipt of an
invoice from the city, the utility operator shall reimburse the city for the costs the city incurred

within thirty (30) days.

12.24.130. Right-of-Way Use Fee.

A. Except as set forth in subsection B of this section, every person that owns utility facilities in
the city and every person that uses utility facilities in the city to provide utility service, whether
or not the person owns the utility facilities used to provide the utility services, shall pay the right-
of-way use fee for every utility service provided using the rights-of-way in the amount
determined by resolution of the city council.

B. A utility operator whose only facilities in the right-of-way are facilities mounted on above-
ground structures within the right-of-way, which structures are owned by another person, and
with no facilities strung between such structures or otherwise within, under or above the right-of-
way, shall pay the attachment fee set by city council resolution for each attachment, or such other
fee set forth in the license granted by the city. Unless otherwise agreed to in writing by the city,
the fee shall be paid annually, in arrears, within forty-five (45) days after the end of each
calendar year, and shall be accompanied by information sufficient to illustrate the calculation of
the amount payable. The utility shall pay interest at the rate of nine percent (3%) per year for
any payment made after the due date.

C. Right-of-way use fee payments required by this section shall be reduced by any franchise fee
payments received by the city, but in no case will be less than zero dollars ($0).

D. Unless otherwise agreed to in writing by the city, the right-of-way use fee set forth in
subsection A of this section shall be paid quarterly, in arrears, for each quarter during the term of
the license within forty-five (45) days after the end of each calendar quarter. Each payment shall
be accompanied by an accounting of gross revenues, if applicable, and a calculation of the
amount payable. The utility shall pay interest at the rate of nine percent (9%) per year for any
payment made after the due date.

E. The calculation of the right-of-way use fee required by this section shall be subject to all
applicable limitations imposed by federal or state law.

F. The city reserves the right to enact other fees and taxes applicable to the utility operators
subject to this Chapter. Unless expressly permitted by the city in enacting such fee or tax, or
required by applicable state or federal law, no utility operator may deduct, offset or otherwise
reduce or avoid the obligation to pay any lawfully enacted fees or taxes based on the payment of

the right-of-way use fee or any other fees required by this Chapter.

13

Exhibit 3 - 20



12.24.140. Audits,
A. Within thirty (30) days of a written request from the city, or as otherwise agreed to in writing

by the city:

1.

Every provider of utility service shall furnish the city with information sufficient to
demonstrate that the provider is in compliance with all the requirements of this Chapter
and its franchise agreement, if any, including but not limited to payment of any
applicable registration fee, right-of-way use fee, attachment fee or franchise fee.

Every utility operator shall make available for inspection by the city at reasonable times
and intervals all maps, records, books, diagrams, plans and other documents, maintained
by the utility operator with respect to its facilities within the rights-of-way. Access shall
be provided within the city unless prior arrangement for access elsewhere has been made

with the city.

B. If the city’s audit of the books, records and other documents or information of the utility
operator or utility service provider demonstrate that the utility operator or provider has underpaid
the right-of-way use fee, attachment fee or franchise fee by three percent (3%) or more in any
one (1) year, the utility operator shall reimburse the city for the cost of the audit, in addition to
any interest owed pursuant to subsection B or subsection D of Section 12,24.130 or as specified
in a franchise.

C. Any underpayment, including any interest or audit cost reimbursement, shall be paid within
thirty (30) days of the city’s notice to the utility service provider of such underpayment.

12.24,.1580. Tusurance and Indemnification.
A. Insurance.

1.

All utility operators shall maintain in full force and effect the following liability
insurance policies that protect the utility operator and the city, as well as the city’s
officers, agents, and employees:

a. Comprehensive general liability insurance with limits not less than:

i. Three million dollars ($3,000,000.00) for bodily injury or death to each person;

ii. Three million dollars ($3,000,000.00) for property damage resulting from any one
accident; and

iii. Three million dollars ($3,000,000.00) for all other types of liability.

h. Commercial Automobile liability insurance for owned, non-owned and hired vehicles
with a limit of one million dollars ($1,000,000.00) for each person and three million
dollars ($3,000,000.00) for each accident.

¢. Worker’s compensation within statutory limits and employer’s liability with limits of
not less than one million doliars ($1,000,000.00).

d. If not otherwise included in the policies required by subsection a. above, maintain
comprehensive form premises-operations, explosions and collapse hazard,
underground hazard and products completed hazard with limits of not less than three
miliion dollars ($3,000,600.00).

e. Utility operator may utilize primary and umbrella liability insurance policies to
satisfy the preceding insurance policy limit requirements.

The limits of the insurance shall be subject to statutory changes as to maximum limits of

liability imposed on municipalities of the state of Oregon. The insurance shall be without

prejudice to coverage otherwise existing and shall name, or the certificate of insurance
shall name, with the exception of worker’s compensation, as additional insureds the city
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and its officers, agents, and employees. The coverage must apply as to claims between
insureds on the policy. The insurance shall not be canceled or materially altered without
thirty (30) days prior written notice first being given to the city. If the insurance is
canceled or materially altered, the utility operator shall obtain a replacement policy that
complies with the terms of this section and provide the city with a replacement certificate
of insurance. The utility operator shall maintain continuous uninterrupted coverage, in the
terms and amounts required. The utility operator may self insure, or keep in force a seif-
insured retention plus insurance, for any or all of the above coverage.

The utility operator shall maintain on file with the city a certificate of insurance, or proof
of self-insurance acceptable to the city, certifying the coverage required above.

B. Financial Assurance. Unless otherwise agreed to in writing by the city, before a franchise
granted or license issued pursuant to this Chapter is effective, and as necessary thereafter, the
utility operator shall provide a performance bond or other financial security or assurance, in a
form acceptable to the city, as security for the full and complete performance of the franchise or
license, if applicable, and compliance with the terms of this Chapter, including any costs,
expenses, damages ot loss the city pays or incurs because of any failure attributabie to the utility
operator to comply with the codes, ordinances, rules, regulations or permits of the city. This
obligation is in addition to the performance surety required by subsection C of Section
12.24.080.

C. Indemnification.

1.

Each utility operator shall defend, indemnify and hold the city and its officers,
employees, agents and representatives harmless from and against any and ail liability,
causes of action, claims, damages, losses, judgments and other costs and expenses,
including attorney fees and costs of suit or defense (at both the trial and appeal level,
whether or not a trial or appeal ever takes place) that may be asserted by any person or
entity in any way arising out of, resulting from, during or in connection with, or alleged
to arise out of or result from the negligent, careless, or wrongful acts, omissions, failure
to act, or other misconduct of the utility operator or its affiliates, officers, employees,
agents, contractors, subcontractors, or lessees in the construction, operation, maintenance,
repair, or removal of its facilities, and in providing or offering utility services over the
facilities, whether such acts or omissions are authorized, allowed, or prohibited by this
Chapter or by a franchise agreement. The acceptance of a license under Section
12.24.070 of this Chapter, or of a franchise granted by the city, shall constitute such an
agreement by the applicant whether the same is expressed or not, unless expressly stated
otherwise in the license or franchise. Upon notification of any such claim the city shall
notify the utility operator and provide the utility operator with an opportunity to provide
defense regarding any such claim.

Every utility operator shall also indemnify the city for any damages, claims, additional
costs or expenses assessed against or payable by the city arising out of or resulting,
directly or indirectly, from the utility operator’s failure to remove or relocate any of its
facilities in the rights-of-way in a timely manner, unless the utility operator’s failure
arises directly from the city’s negligence or willful misconduct.

12.24.166. Compliance.

Every utility operator shall comply with all applicable federal and state laws and

regulations, including regulations of any administrative agency thereof, as well as all applicable
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ordinances, resolutions, rules and regulations of the city, heretofore or hereafter adopted or
established during the entire term of any license granted under this Chapter.

12.24.170. Confidential/Proprietary Information.

If any person is required by this Chapter to provide books, records, maps or information
to the city that the person reasonably believes to be confidential or proprietary, and such books,
records, maps or information are clearly marked as confidential at the time of disclosure to the
city (“‘confidential information™), the city shall take reasonable steps to protect the confidential
information to the extent permitted by Oregon Public Records Laws. In the event the city
receives a public records request to inspect any confidential information and the city determines
that it will be necessary to reveal the confidential information, to the extent reasonably possible
the city will notify the person that submitted the confidential information of the records request
prior to releasing the confidential information. The city shall not be required to incur any costs
to protect any confidential information, other than the city’s routine internal procedures for
complying with the Oregon Public Records Law.

12.24.180. Penalties.
A. Violation of the requirements of this Chapter constitutes a Class A Infraction. Each day a

violation continues shall constitute a separate offense.
B. Nothing in this Chapter shall be construed as limiting any judicial or other remedies the city
may have at law or in equity, for enforcement of this Chapter.

12.24.190. Severability and Preemption.
A. The provisions of this Chapter shall be interpreted to be consistent with applicable federal

and state law, and shall be interpreted, to the extent possible, to cover only matters not
preempted by federal or state law.

B. If any article, section, subsection, sentence, clause, phrase, term, provision, condition or
portion of this Chapter is for any reason declared or held to be invalid or unenforceable by any
court of competent jurisdiction or superseded by state or federal legislation, rules, regulations or
decision, the remainder of this Chapter shall not be affected thereby but shall be deemed as a
separate, distinct and independent provision, and such holding shalf not affect the validity of the
remaining portions hereof, and each remaining section, subsection, clause, phrase, term,
provision, condition, covenant and portion of this Chapter shall be valid and enforceable to the
fullest extent permitted by law. In the event any provision is preempted by federal or state laws,
riules or regulations, the provision shall be preempted only to the extent required by law and any
portion not preempted shall survive, If any federal or state law resulting in preemption is later
repealed, rescinded, amended or otherwise changed to end the preemption, such provision shall
thereupon return to full force and effect and shall thereafter be binding without further action by

the city.

12.24.200. Application to Existing Agreements.
To the extent that this Chapter is not in conflict with and can be implemented consistent

with existing franchise agreements, this Chapter shall apply to all existing franchise agreements
granted to utility operators by the city.
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Exhibit 4

Management of Gladstone’s Most
Valuable Asset

Your Gladstone Rights-of-Way: The City's Most Valuable Asset!
About Rights-of-Way

Gladstone’s “rights-of-way” are sections of land set aside for public benefit.
These sections include streets and sidewalks as well as land set aside for water
pipes, electricity lines and other utility infrastructure.

Our City’s rights-of-way are our most valuable asset and include all the property

and improvements on of Gladstone’s streets. Gladstone coordinates right-of-way
use among public and private users so that we can efficiently manage this large

and complex resource.

New Ordinance

On May 31, 2016, The Gladstone City Council adopted Ordinance #1465
requiring all utilities to have a contractual agreement or a license to use the City’'s
rights-of-way.

The goal is to accurately identify all right-of-way users and ensure fair, market
rate compensation for the use of our most valuable asset.

Prior to the ordinance, four utility companies had obtained a license to operate
within the City’s right of way. Through these efforts, seven additional utility
companies were identified and are in process of obtaining a license.

The Public Works Department manages the new Ordinance through a short term
contract with Oregon City’s Right-of-Way Program Manager, Lance Powlison.

Contact Lance Powlison at 503.496.1547 or Ipowlison@orcity.org for more
information or if you wish to register.
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Right-of-Way FAQ
Right-of-Way Frequently Asked Questions

Q: Why does the City charge utilities for using rights-of-way?

A: The rights-of-way are owned by the City. The responsibility to fund
improvements and service for our rights-of-way ultimately rests with the
taxpayers. In order to ensure a fair distribution of these costs, the City charges
utility customers and others that uses the right-of-way rather than passing the
costs directly to only property taxpayers.

Q: How much does the City charge for using rights-of-way?

A: The amount varies based on the kind of utility and how much facilities they
use in the right-of-way.

Q: Does the City charge only private utilities or are publicly-owned utilities
charged as well?

A: The City charges any user whether they are private (such as Portland General
Electric) or public (such as the Tri-City Wastewater Treatment Plant and even the
City's own utilities).

Q: Is it common for cities to charge these fees?

A: Yes. Most cities in Oregon have some kind of right-of-way management
policy and charge fees for its use. The League of Oregon Cities has provided
model right-of-way ordinances for cities to use and the Gladstone Ordinance is
based on that model. Many other local governments in the area, such as West
Linn, Oregon City and Clackamas County, charge right-of-way fees to users.

Q: How does this affect me?

A: Before the new ordinance, each utility company had an individual negotiated
contract. Now the requirements and fees are fixed, which eliminates City staff
and legal time, thus increasing efficiency. The Ordinance also helps the City
coordinate right-of-way use so that improvements and construction happens
more efficiently.

Q: Why a new policy?

A: Gladstone has aging infrastructure and is aware that careful coordination of its
rights-of-way has become a necessary part of responsible management.

Q: Can these fees be negotiated?

A: Generally no. The fees are set by a resolution of the City Council. However,
Gladstone staff has been in touch with cable utility users to negotiate their fees
as required by federal law.
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Maintenance and Improvements in
Rights-of-Way

The City of Gladstone is excited to let you know that we’ll be doing some
maintenance and improvements in your rights-of-way, parks, and other public
property throughout Gladstone.

UPCOMING MAINTENANCE AND IMPROVEMENTS

For decades Gladstone has charged franchise fees to utilities for use of the
public rights-of-way. A few months ago the franchise fee was put into the Code
for increased efficiency, transparency, and equality between users.

The franchise fee, now called the Right-of-Way usage fee, helps cover the costs
of maintenance, improvements, and management of your public facilities. This
fee fairly distributes the costs among utilities that use the rights-of-way, so that
Gladstone residents don’t have to shoulder the entire burden.

The recently changed PGE and NW Natural Right-of-Way usage fee now brings
these utilities in line with other cities in Clackamas County, as well as the fees
other utilities pay in Gladstone.

To learn more, here are some FAQ’s.
FAQs:
Q: What'’s going to be different?

A: Utilities will be charged a user fee (like a rent) when they use City-owned
lands in Gladstone. These fees help the City repair and maintain your public
rights-of-way and other spaces. Utilities can pass these costs along to
ratepayers. Under the new policy, the fee is collected from all users of the rights-
of-way, including service districts and utilities. This means that the burden is
shared by all users, and not just Gladstone taxpayers.

Q: How will my bill be affected?

A: The new policy spreads costs to utility companies who use the public rights-of-
way rather than just all taxpayers. Changes to your bill will be affected by your
utility use. Generally, any increases should be about the cost of a cup of coffee
each month. Check your own utility bills for exact amounts.

Q: This is labeled a “Privilege Tax” on my customer notice. But Gladstone is
calling it a “fee”. So which is it?

A: The Oregon Supreme Court has recognized that a “Privilege Tax is not
necessarily “tax’ as opposed to a fee. PGE and NW Natural are choosing to label
it a “privilege tax” for their purposes. Contact PGE and NW Natural to learn more
about their billing language.

Q: How will the City spend the money collected from these fees?

A: The right-of-way user fees will go through the City’s general fund. The
Gladstone Council will ultimately decide how and where the money is spent.
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Q: Why is the City doing this now?

A: Several larger cities in Oregon already have this kind of policy in place.
Recently, Gladstone has determined that careful coordination of our rights-of-way
have become a necessary part of responsible management.

Q: How is this fairer to ratepayers?

A: Even without this fee structure in place, Gladstone pays for costs associated
with the management, upkeep, and repair of our rights-of-way and public lands.
Without a policy to regulate rights-of-way users, utility companies were using the
ROW for free, forcing the City to choose between forgoing certain maintenance
or pass the costs along to all taxpayers.

For more information online, check out
Right of Way: Protecting and Paying for the Public's Lifeline
Final from MetroTV on Vimeo at http://vimeo.com/70434712
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Exhibit 5

City of Gladstone
Staff Report

Report Date: December 4, 2018
Meeting Date: December 11, 2018

To: Mayor Stempel and City Council
From: Jacque Betz, City Administrator. Reba Crocker, ROW Manager
AGENDA ITEM

Approval of an Ordinance amending GMC 12.24 Utility Services.

History/Background
In May of 2016, the Council adopted Ordinance 1465, which enacted a new Chapter 12.24 of the GMC

entitled Utility Facilities in Public Rights-of-Way.” This program was managed through an

Intergovernmental Agreement (IGA) with Oregon City.
In 2017 Oregon City terminated the IGA, as Oregon City no longer had the capacity to assist Gladstone.

In October of 2018 the City of Milwaukie and Gladstone entered into an IGA to perform ROW
management services.

Since adoption in 2016, several pieces of legislation have been enacted. Along with changes in
technology and standards.

Proposal
GMC 12.24 has been effective since 2016. Due to changes in industry, technology and legislation, staff

has received input for other municipalities (with a similar ROW code), and utility providers. Staff
recommends updating the GMC chapter 12.24 and ROW usage fees.

Updates include:
e Updates to definitions and terms.
Language fixes, duplications, typos and such.
License requirement modifications.
Updates to enforcement procedures.
Updates to ROW licensing procedures and costs.

These updates will allow Gladstone to more closely match Milwaukie’s code, easing the burden on staff
and Utility Operators and Providers.

Options
Reject the updates.

Cost Impact

Recommended updates will increase understanding and clarity for the Utility Operators and Providers.
This increased understanding will also increase compliance and revenue. Additionally, the updates will
reduce staff labor costs.

C:\Users\betz\AppData\Local\Microsoft\Windows\INetCache\Content. Outiook\F42G12IR\Staff Report - ROW.docx
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Recommended Staff Action
Staff recommends the Council adopt the updates, with the understanding that more updates will be
required in the future as new legislation is enacted, technology evolves, and precedents are set.

Department Head City Administrator
Signature Date Signature Date

C:\Users\betz\AppData\Local\MicrosoftWWindows\INetCache\Content. Outiook\F42G121IR\Staff Report - ROW.docx
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ORDINANCE NO. _1493

AN ORDINANCE AMENDING GLADSTONE MUNICIPAL CODE TITLE 12,
CHAPTER 12.24, UTILITY SERVICES

WHEREAS, the City of has authority pursuant to its Charter and the Oregon Constitution and
statutes to manage its rights-of-way and to receive compensation for use of the
rights-of-way consistent with applicable state and federal law, and

WHEREAS, the City adopted GMC, title 12, chapter 12.24 in 2016; and
WHEREAS, the City has determined that amendments are required; and

WHEREAS, the City finds it is in the public interest to enact the updates to the Gladstone
Municipal Code as set forth in this Ordinance; and

NOW, THEREFORE, the City of Gladstone ordains as follows:

Section 1. Gladstone Municipal Code Chapter 12.24, Utility Facilities in Public Rights-of-Way,
is amended as shown on exhibit A (new language appears as underlined text;

deleted language appears as strikethrough text).
Section 3. This Ordinance takes effect 30 days from its adoption.

Adopted by the Gladstone City Council this 11" day of December 2018.

ATTEST:
/M,W g B
Tammy Stempel, Mayor ____—" Tami Bannick, City Recorder

Z:\New Files\ORDINANCES\Ord.1493.ROW.docx
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ORDINANCE 144163
Exhibit A
Chapiter 12.24 UTILITY SERVICES-FACHAFHES IN-PUBLIC RIGHTS-0F-
WAk

12.245.010. Title.

The ordimance codified i this Chapier shall be known and may be referenced as the utility
lseilies myvice in-public dghts-obway ordinance.
12.24.020. Purpose and Intent.

The purpose and intent of this Chapter is to:

A. Permit and manage reasonable access Lo the rights-of-way of the eityijily for utility purposes
and conserve the limited physical capacity of those rights-of-way held in trust by the mssiliny
consistent with applicable state and federal law;

B. Assure thal the esi={ily’s current and ongoing costs of granting and regulating access to and
the use of the rights-of-way are fully compensated by the persons seeking such access and
causing such costs;

of lhe rights-of-waty by wiliskepsraons who gonerme mvenue by plaging, euning. sing or
opcimtipe ikl teopein of clsareine rosddents [or sor iees deli -

D. Assure that all utility companics, persons and other entities owning or operating facilities
and/or providing services within the eiyCity comply with the ordinances, rules and regulations

of the edtaiLy;

E. Assure that the @iwL{y can continue to fairly and responsibly protect the public health,
safety and welfare of its eitizensresidents; and

E. Encoweses the poowiskon of sshvaneed snd competitive wility sorviees on the wide possibly
baszs 80 besinesses and resislonts of the City: by;
1. Allow thg Cty o enjer i other agveemsnts with L1t Peowidurs pnd Qesnin:s. il the
& Albow the City o be resifienl el sdepdive 10 changss jn cchaesy: and

{H~. Comply with applicable provisions of state and federal law.
12.24.030. Jurisdiction and Management of the Public Rights-of-way.

A. The eCity has jurisdiction and exercises regulatory management over all rights-of-way
within the eCity under authority of the aCity eCharter and Qrgginstate law.
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B. The eCity has jurisdiction and exercises regulatory management over cach right-of-way
whether the ¢City has a fee, easement, or other legal interest in the right-of-way, and whether the
legal interest in the right-of-way was obtained by grant, dedication, prescription, reservation,
condemnation, annexation, foreclosure or other means.

C. The exercise of jurisdiction and regulatory management of a right-ot-way by the eCity is not
official acceptance of the right-of-way, and does not obligate the ity to maintain or vepair any
part of the right-of-way.

D. The provisions of this Chapter are subject to and will be applied consistent with applicable
statc and federal laws, rules and regulations. and, to the exient possible, shall be interpreted to be
consistent with such laws, rules and regulations.

12.24.040. Regulatory Fees and Compensation Not a Tax.

A. The fees and costs provided for in this Chapter, and any compensation charged and paid for
use of the rights-of-way provided for in this Chapter, arc separate from, and in addition to, any
or_ s _pther generadbe applicable (ves. ton or chated o, basiness, ovcupilivns. propeny, of
imging as may be levied, imposed, or due from a utility operator, iy i Gler o lpmasg, its
customers or subscribers, or on account of the lease, sale, delivery, or transmission of utility
services.

B. The ¢City has determined that any fee or tax provided for by this Chapter is not subject to
the property tax limitations of Article XI, Sections 11 and 11b of the Oregon Constitution. These
fees or taxes are not imposed on property or property owners.

C. The fees and costs provided for in this Chapler are subject 1o applicable federal and state
laws.

12.24.050. |Definitions, ( _ ,
For the purpose of this Chapler the following terms, phrases, words and their derivations shall
have the meaning given herein, When not inepnsisient with the comext. wisds o defined
hergin shall b given the mehilng seb tagl in the Conpmiatians Actof 1914, o aeended the
the Te wcalions Aci. I not defimed in jhpse saiwes, Uve winds shall be
given heir o and ordinary mepning, When not inconsistent with the context, words used
in the present tensc include the future, words in the plural number include the singular number
and words in the singular number include the plural number. The words “shall™ and “will” are
mandatory and “may” is permissive.

“Cable Act™ means the Cable Commaumbeatioe Mslies Ag ol [987, 47 LS80, Section 321, ot
3., o8 nev and hereatier amended.

“Cable service” is to be defined consistent with federal laws and means the onc-way
transmission 1o subscribers of: (i) video programming, or (ii) other programming service; and
subscriber interaction, if any, which is required for thc selection or use of such video
programming or other programming service.
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“Cnlendar voar” means Japuary 1o Dlecember 31, unless otherwise noted.

“City” means the city of Gladstone, an Orcgon municipal corporation, and individuals authorized
10 act on the e#rCily’s behalf.

“City council” means the clected governing body of the city of Gladslone, Orepon.

“City facilities” means e¢ityCity or publicly-owned structures or equipment located within the
right-of-way or public casement used for governmental purposes.

Lz el ey ik, i sohiey 1o this Chopter,

T peopeniy” : i, oither than public rig
or=yay_and iailiy caemanl as those are defined hercnu&alem:u..h:hLm -
1] 'l.' [ L'

“Communications services” means any service provided for the purpose of transmission of
information including, but not limited to, voice, video, or data, without regard to the transmission
protocol employed, whether or not the transmission medium is owned by the provider itself.
Communications service includes all forms of telephone services and voice, video, data or
information transport, but does not include: (1) cable service; (2) open video system service, as
defined in 47 C.F.R. 76; (3) privaie communications system services provided without using the
public rights-of-way; (4) public communications systems; (5) over-the-air radio or television
broadcasting 10 the public-at-large from facilities licensed by the Federal Communications
Commission or any successor thereto; and (6) direct-to-home satellite service within the meaning
of Section 602 of the Telecommunications Act.

SConimol™ meenns poal waarking conteol over b lisilives, in whatever manisgl exignylsed,
"™ emcn calendae dovs waboes otherwiee speciliod,

“Enerpeney” menns 2 circumstance in which immediate work s geilin s eoeisan W reaasy
gl servige o prevent Evintcisns harmy we e or oy,

Commisiinn” o =FOL"

i el sugenssor, suthorized o regulite s oo NWM
e prroscades b u nationgl lavel.

mwmﬂ.ﬂ
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“License” or “ROW license™ means the authorization granted by the eCity to a utility operator or
utillsy pave fulgr pursuant to this Chapter.

e naiass auw pevion Uhal bis o ovalbi Biglyi-of-Wan livensed sl I ghe Ui

“Person” means and includes any individual, firm, sole proprietorship, corporation, company,
partnership, co-partnership, joint-stock company, trust, limited liability company, association,
municipality, special district, government entity or other organization, including any natural
person or any other legal entity.

“Privale communications system” means a system, including the construction, maintenance or
operation of the system, for the provision of a service or any portion of a service which is owned
or operated exclusively by a person for their use and not for sale or resale, including trade, barter
or other exchange of value, directly or indirectly, to any person.

“Public communications system™ means any system owned or operated by a government entity
or entities for its exclusive use for internal communications or communications with other
government entities, and includes services provided by the state of Oregon pursuant to ORS
283.140. “Public communications system” does not include any system used for sale or resale,
including trade, barter or other exchange of value, of communications services or capacity on the
system, directly or indirectly, to any person.

“Public utility easement” means the space in, upon, above, along, across, over or under an
easement for the constructing, reconstructing, operating, maintaining, inspecting, and repairing
of utilities facilities. “Public utility easerment” does not include an easement (i) that has been
privately acquired by a utility operator, (ii) solely for the constructing, reconstructing, operating,
maintaining, inspecting, and repairing of city facilities, or (iii} where the proposed use by the
utility operator is inconsistent with the terms of any easement granted to the eitsCity.

“Public Works Director” means the Public Works Director for the City of Gladstone or any
designee.

“Right-of-way” , *Righls=nl= Wy ™, “Public rght=olsg ™, of “RIM™ means and includes, but is
not limited to, the space in, upon, above, along, across, aver or under the public streets, roads,
highways, lanes, courts, ways, alleys, boulevards, bridges, trails, paths, sidewalks, bicycle lancs,
public utility easements and all other public ways or areas, including the subsurface under and air
space over these areas, but does not include parks, parkland, or other city property not generally
open to the public for travel. This definition applies only to the extent of the sl 1y s right,
title, interest and authority to grant a license to occupy and use such arcas for utility facilities.

THRigh-ol-Way Licesse™ o, "ROW Livensg™, or “Lleensed™ awans te puthoisbon granis) by

il Ciny. i utilley prosiddur o sitilisy opesmos purissnt to 1his Chpr,

“State” means the state of Oregon.
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"I ehpcomamunicationg. At mrens (he Comamunications Policy Act of $934. sy amended by
sibsment copdments Teeluding ihe Telceonmunivithons Act of 1% (47 LR, 151 o seq)
anid as [sencalier s,

“Utility facility” or *facility” means any physical component of a systecm, including but not
limited to the poles, pipes, mains, conduits, ducts. cables, wires, transmitiers, plant. equipment
and other facilitics. located within, under or above the rights-of-way, any portion of which is
used or designed to be used to deliver, transmit or otherwise provide uility service.

“Utility operator™ or “operator” mcans any person who owns, places, ufinsls_opcrates or
maintains a utility facility within the ehs:City.

cUibgy provider™ or meang g0 person whn provides ulilily serviee to costomers
wﬂﬂnﬂrﬂ!&.&mﬂuﬂsﬂmm any Teilltbes In the BOW are owme by sych provides,

“Utility servicc” means the provision, by means of utility facilities permanenily located within,
under or above the rights-of-way, whether or not such facilities are owned by the service
provider, of clectricity, natural gas, communications services, cable services, water, scwer,
and/or storm sewer 10 or [rom customers wilhin the esrperate-bewndariesot-the-cibl iy insts,
aneor the transmission or provision of any of these services through the Ceity whether or not
customers within the Ceily are served by (e [rimsaizis=sns.

“Work®” means the construction. demolition, installation, replacement, repair, maintenance or
relocation of any utility facility, including but not limited to any excavation and restoration
required in association with such construction, demolition, installation, replacement, repair,
maintenancce or rclocation.

12.24.060. Registeation:Pusineis License
A Rugidrtionllusiousy Livoies Required. Every person that desires to provide utility services
to customers within thc e("ily slnll regiqicx with 1lu, ety City plior to pro»iding any ulilitv

person providing ulllny services to “customers within the eglty as of the effective d'1te of this
Chapter shall segistorobinin o Buningss | e within sixa—(60thins (30) days of the effective
date of this Chapter. Every person subieel §e this Chapler shall renew and mningain o Blsusimess
WMMU_EMEMMMM a il

\ ity
B Ayt Rt sdis meumawwm# i

sttt repktihishilnesemiber3 "o cach-yearr o babu-gHs- & nevrepldnation
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agreement from the vy every person shall cbealn o ROW leense froem the sheCity
pricr fi condueting nny work in o s otk ROWHw-righis-a-way.,

2. Every person thal asns or controls_or wees wiilily Eecifitics in the rights-of-way as of the
cffective date of this Chapter shail apaly lar a RO license from the ity within
chsgegediibints (30) days of the haer of: (1) the effective date of this Clapter, or (2) the
eapiration of a valid Gmechisc agreement. gramed by the vty City, unicss 3 now fades
sapeamen] ks granted by the et ily parsusnl to subsection L of this soction or (1) fe s
persan b i lifie opendor, o iding il seeyviees within the Ty, I Comment [RCAJ: Privaie communication ]

systemns

3. The provigioes of this section 12.24.070, do oo apply 10 @ny person sahject (0 and in
compliance with the axbie tebuvivion franchise noquinamont of Chapter 5.16, except that
subsectjon J shall apply to the exient such persnn provides midtiple sanvices.

B. License Application. The license application shall be on o faom provided by the ey, and
shall be accompasted by any additional decuments requined by the application of the Uit in

i o, b0 [demiify the applicent. (s bopal status, Including its autharlzton o &o
husiness in Oregon, 8 description of the type of wility service providod or i be provided by the
upplicant, 8 description al the facilitlen over whigh (he @ity service will be provided, und other
infarmation reasonshly recossary (o deternyine the opplicant's ability to comply with the temes of
this Chapter.

€. Liconse Application Fee. The application shall be sccompanied by o nunrofumdable
application fee of deposin sel by resolution of e ens-eoanei-r-s-anum-seiiicimi-o-duly
mwﬂm—mﬁw—mﬂﬂﬂlsﬂﬂ_ Commaent [RC9]: The fee daesn’t not cover the

Cily’s expenses

D. Determination by eiyUily. The «City shall issue, within a reasonablc period of lime, &
written determination granting or dewying the license in whals or in part, IF the licenae is desied,
the wiinen determination sliall knclude the reasony for denial. The leensc shall be cvalusied
based upon the provisions of this Chapter, the continuing capacity of the rights-of-way 1o
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accommodate the applicant’s proposed uiility facilitics and the applicable federal, stale and local
laws, rules, regulations and policies.

B BOW Lheensing Fee I T i a_li afigiin]_shall,
wiithin whiny (30) days of notificabiun, suhedl the ligense Ltr..uLh rmluuan of. 1!1.-,,_*:.5.1 X

.,lm-l.nmq_l, the cglty and utlllty opcrator ﬂ_mj_l_u-__ﬂ_qh'_may enter mlo a wnt en fmnchlse
agreement that includes lerms that clarily, enhance, expand, waive or vary the provisions of this
hapler, consislani with applicable state and federal law, The framchise may comflict with (he
terms of this Chagpler with the review and approval ol «iity eCmamei]l. The [rmmchisce shall be
subpoct 40 the provisioss of this Chepier 1o the exicnt such provisions sre ned in conllict with the
expross peovizions of any such ranchise I (he gopnl of o genilion between e gswes
provisipms o 3 Tranchise g this Clepier, the frnchise shall control,

F. Rights Granted.

1. The license granted hereunder shall authorize and peimil the licensee, subjeet to the
provisions of the «City codes and other applicable provisions of state or federal law, in
elloet pod as, ey by subaempiiily e , Lo construct, place, maintain, upgrade, repair
and operate utility facilities in the rights-of-way lor the term of the license fie_the
e St Uhog o aecircsd 1 Lo B o, (i i gl I he Cits

. 1 5 5] .

S

Any license granted pursuant to this Chapter shall not convey equitable or legal title in
the rights-of~way, and may not be assigned or translerred except as permiited in
subsection K of this scction.

Necither the issuance of the license nor any provisions conlained therein shall constitute a
waiver or bar 1o the excrcise of any governmental right or power, inghsding witsmi
limitnike, 112 police power or regulatory power of the eCity, in existence b 1hy tine e
license is issued or therenfier oblainud,

FerdRAIE-ERISL ot the thie-the-Hemse-is-dosued ordhercalim sibiained:

G. [{Term. Subject to the termination provisions in subsection M of this section, the license

granted pursuant to this Chapter_ will be effpetive a5 of the date il 15 ks by the City or the datg
mmrmmmgxumm&ﬁ I_er}.ar r vEars peginming:
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remui-in-effeet-foratomi ol ik,

H. License Nonexclusive. No licensc granted pursuant to this section shall confer any exclusive
right, privilege, license or fianchise to occupy or use the rights-of-way for delivery of utility
services or any other purpose. The eCity expressly reserves the right to grant licenses, franchises
or other rights to other persons, as well as the City’s right to use the rights-of-way, for similar or
different purposes. The license is subject to ali rccorded deeds, easements, dedicalions,
conditions, covenants, restrictions, encumbrances, and claims of title of record that may affect
the rights-of-way. Nothing in the license shall be deemed 1o grant, convey, create, or vest in
licensee a real property interest in land, including any fee, lcasehold intercst or casement.

I I. Reservation of City Rights. Nothing in the license shall be construed to preveni the eCity
from grading, paving, repairing and/or altcring any rights-of-way, construeting, laying down,
| repairing, relocating or removing ¢City facilities or establishing any other public work, utility or
improverent of any kind, including repairs, replacement or removal of any city facilities. If any
of licensee’s utility facilities interfere with the construction, repair, replacement, alteration or
removal of any rights-of-way, public work, cily utility, city improvement or city facility, except
those providing utility services in competition with a licensee. licensee’s facililies shall be
removed or lc]ocated as provided in suhqectiom C, D and E of Scction 12.24.090, in a manner

safety codes.

J. Multiple Services.

1. A ulility operator thnt provides or iransmits or allows the provision of tansmisdos of
wility servipes end other services over ils facliities s sublect 1o the Hicnag and #ghi-sl-
w0 W wse Fer reguimermeenis of this Chapier for twe pontion of the fecilities and sxtent
of utility services delivered over those facilities. Nothing in this subsection J(1}) requires

| a utility operator to pay the right-ef-wayRI{IW use fee, if any, owed to the eityCity by
another person using the utilily operator’s facilities.

2. A utility operator that provides or transmits mote than one utility service I gughismets in
the Uity overhisfacilties-mmay not be required to obtain a separate license or franchise
for each utility service, bl k3 pexjulneik o e soparmis romifeogy fooms pead subml s
ROW umips oo due [or gach, provided-dhill-H-plses-imtice-do-tie-eltyls Hh--ﬂ-e&eh—m#e«i'r
sorcioe-prvesibebar-bansayitll-and-pays-the-applivableright-olwar-usugee-formlss Tor
each-utility service pirimighed.

K. Transfer or Assignment. To the cxtent permitted by applicable state and federal laws, the
licensee shall obtain the written consent of the eCity prior to Lhe transfer or assignment of the
license. The license shall not be transferred or assigned unless;
1. -tThe proposed transferee or assignee is authorized under all applicable laws io own or
operate the utility [mailithes. aidlor_prowhde e wility =emviee authoriesd under the
Hegnsg; and

Exhibit 5 - 11



T, The munsier of dsienment 5 pppoed by gl sessem-and-thetrnsler-or-as520aRnt-4s
pepssugdlteealtiagencies or organizations required or authorized under federal and state
laws to approve such transfer or assignment.

e prvhide roiporating 1he i .HLJL‘T inf gaakun ol msd conperage wilh the Ciby amd p ks
negmested documentotion, @ the City  negesmne, (e Ciin’s 5ule discoction, ol mo
gl o ihe o .J_,snmu:!b._uudmuh:l LI-.-I: mnsenpes. abilie o peric st

license.

I ahe CHy gppeoves sieh snnsier or axsdenmsent. ihe brusslonee or asslgnoe shall hocomc
”__whl_;_m_mml.; uﬂl_Lgb!_ngmmt u|3]5-| i Desiee, A sl or sssipnascm ol o
&y kg B of § 2]

b se-Hodike-lninibrred orassisned ~tarinisdorecorassigame-ahu-Disine e ble
lor-felfiiing-alk o-the obligations-undes-the-lieense-with-respenio all lavilities of the
liconsee-at-thetime-olransirorass gnment— - lerorasagnment-oLa-Heonse-does
not-exend-the ool the-license:

[ Rencwa] At least ﬂineh {90 )—)[hilly 'l{J]_m_;-.:- but no more than one hundred |e¢ﬂi-'-{
hcensec seekmg renewal of its license shall submit a license application to thc eﬁygj__t*\__
including all informalion required in Aiuibsection B of this weetion and the spplication fec reguired
in subsection C of this section. The ¢ ity shall review the applicstion a3 reguired by subisection
D of this section and grant or deny the license within ninety (90) days of submission of the
application. If the eCity determines that the licensee is in violation of the terms of this Chapter at
the time it submits its applicalion, the eityCi1s may require that the licensee cure the viclation or
submit a detailed plan to cure the violation within a reasonable period of time, as determined by
the eitvCity, before the migwlity will consider the application and/or grant the license. If the
e {ity requires the licensee to curce or submit a plan to cure a violation, the ety Ciily will grant
or deny the license application within ninety (90) days of confirming that the violation has been
cured or of accepting the licensce’s plan to cure the violation.

M, Termination.
i. Revocation or Termination of a License. The w#+{ily ¢Council may terminate or revoke

the license granted pursuant to this Chapter for any of the following reasons:

2, Violation of any of the provisions of this Chapter;

b. Violation of any provision of the license;

c. Misrepresentation in a license application;

d Failure to pay laxcs, compcnsﬂimn fees or cosls due the ("‘eit_v after final

e. Failure to restore the nghts-of-way after ccmslrun,tlon as required by this Chapter or
other applicable state and local laws, ordinances, rules and regulations;

f. Failure to comply with technical, safety and engineering standards rclated to work in
the rights-of-way; or

g. Failure io obtain or maintain any and all licenses, permits, certifications and other
authorizations required by state or federal law for the placement, maintenance and/or
operation of the utility facilitics.
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2. Standards for Revocation or Termination. In determining whether termination, revocation
or somc other sanction is appropriale, the following factors shali be considered:

The egregiousness of the misconduct;

The harm that resulted;

Whether the violation was intentional;

The wHhity-operatersR O ligepsee's hislory ofcompliance' and/or

The idblilv=wperater’sBOW luermse's cooperation in discovering, admitting and/or

curing the violation.

P a0 gs

3. Notice and Curc. The eitx{ ity shall give the wHity operawnBlI0W hveawee wrilten notice
of any apparent violations before terminating a BU3W license. The notice shall include a
short and concisc statemeni ol the nature and gencral facts of the violation or
noncompliance and provide a reasonable time (no less than twenty (20) and no more than
forty (40) days) for the utikty operatorlipensse to demonsirate that the ity
operates] pemey has remained in compliance, that the wHity-eperalirl jegem cc -has cured
or is in the process of curing any violation or noncompliance. or that it would be in the
public interest to impose a pcmlty or sanclion less than termination or revocation. It the
vtiib-epemiorligeniss is in the process of curing a violation or noncompliance, the
wtitiy-opesalesl iamsee must demonstrate that it acled promptly and continues to aclively
work on compliance. If the wikity--opesstswl ipermg does not respond or il the eity
managerl Hy Adminlsisaee or designee determines that the wtity-eperatess] lienace’s
response is inadequate, the eity-managerl iy Addmiinisipim or designee shall refer the
matler to the eCity LCOU]‘IL“ which 5hal] pm\id(, a dul\ nmiccd public hcc.ling to

uﬂu&m&zwu&é

4. [Terminaghn by lsonses. I8 Hoonwce eonpes b0 g the BOW, a5 defingd undor this
Cheapier. ihe ficenses may ferminaie its feense, with a thins (307 doy nodice 1 the Cily,
Lispnses mas rsappdy For a RO ocoae i any: thoss,. e refands o sredits will b given
Mmmwm

. Woisie Gorty-five (431 duys of serrendereng @ BOW licgre. the Hoorsee shall file

Lﬁm].mumm fiorm: weilh ibe City sating. “fina) remittince” snd 3kall pay

12.24.080. Construction and Restoration.

A. Construction Codes. Utility facilities shall be constructed, installed. operaled, repaired and
maintained in accordance with all applicable federal, state and local codcs, rules and regulations,
including but not limited to the Nationual Electrical Code and the National Eicctrical Safety Code
and the Gladstone Besign-and-GonstruetionCily Standards, In iffeen s e tms of the vl
When a utility operator. uliljty ] idder ar Hieepser, or any person acting on its behall, does any
work in or affecling the rights-of-way, the utility opcrator shall, at its own expense, promptly
restore the rights-of-way as directed by the eiyCity consistent with applicable city codes, rules
and regulations, fib cifeet @l the bee ol e viek. A utility operator, il s Slr, lagriags or
other person acting on its behalf shall use suitable barricades, flags, flagging atiendants, lights,
(lares and other measurcs as required for the safety of all members of the general public and (o

Exhibit 5 - 13

Comment [RC15]: Added to allow lhe licenser
1he oplion to be released from ROW license
requirements




prevent injury or damage o any person{s), vchicle or property by reason of such work in or
affecting the rights of way or property.

B, Construction Permits.

lls

No person shall perform any work on utility facilities within the rights-ol-way without
first obtaining all required permits. The e4=Lity shall not issue a permit for the
construction, installation, maintcnance or repair of utility facilities unless the utility
operator of the facilities has applied for and received the-a valid license, [ranchise
perewoend o ather volidl agrecmem (i ipplicabdel required by this Chapter.-oe-has-a
aurreni-bmnehiieasbii-te-esivia: and all applicable fees have been paid. No permit is
required for semdiee-drops-to-eustomer premises pr-routine maintenance or repairs {0
santnmier serykes diups_ where such-drops. repairs or maintenance do not require cutting,
digging. or breaking of, or damage to, the right of way and do not result in closing or
blocking any portion of the travel lane for vehicular traffie, bicycle lanes or sidewalks.

In the event of an emergency, a utility operator with a license pursuant to this Chapter or
its contractor may perform work on its utility facilities without first obtaining a permit
from the e#%Citx. provided that, to the extent reasonably feasible, it altempts to notify the
eityCity prior to commencing the emergency work and in any event applies for a permit
from ihe eityCily as soon as reasonably practicable, but nol more than fasis-piphi(48)
hoarsiiipm AT ol the mey) bisiness din after commencing the emergency work. #s
wsoak- I Bis-su vl emerdenss —means-a-clreunisiance iwhich-fmmediste-vorkeon
{netlites—is- potsamii—birestare-Rist-service- or-pevent-tmmediale -harm - 1o persons-oF
properiy:

Applications for permits w-conswarerperlurm vk o utility facilities within the ROW

shall be submitted upon forms to be provided by the #isLlity and shall be accompanied

by drawings, plans and specifications in sufficient detail to demonstrate:

a. That the facilities will be constructed in accordance with all applicable codes, rules
and regulations, including the-Gladstone-Desiga-andairstraction] jly Standards,

b. The location and route of all utility facilities to be installed aboveground or on
existing utility poles.

¢. The location and route of all utility facilities on or in the rights-of-way 1o be located
under the surface of the ground, including the line and grade proposed for the burial
at all points along the route that are within the rights-of-way. Applicant’s existing
utility facilities shall be differentiated on the plans from new construction. The public
wmorks-direetor(Cily may reguire additional information necessary to demonstrate that
the proposed location can accommodaie the utility facilities:, g diermingd by i
City,

lathon 1o [he sreet, cudb, aidewalk. or ROW,

d. The construction methods to be employed for protection of existing structures,
fixtures, and facilities within or adjacent to the rights-of~way, and description of any
improvements that applicant proposes to temporarily or pcrimanently remove or
relocate gmil i dheomiesd nietacan by e City, sibiods 10, be coiployed o pooicion
gl xbiting sinmctuves. fxures. and Geilivies within or wlpoen s the BOW.

The peunitee-nppilicani has an adequate traffic control plan,

\d
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authorized representative of the applicant that the drawings, plans and specifications
submitted with the application comply with applicable technical codes, rules and
regulations. The eHy(ily whnsinees-w-imigpee-may, in his-or-herils solc discretion,
require the verification of a registered professional engineer s niher lingsad prafession,
o o il Loy il Rl .

4. $.———All permii applications shall be accompanicd by a written construction schedule,

which shall include an cstimated start date and & deadline for completion of construction.
The construction schedule is subject to approval by prblic-works-divectorthe £l

3, ——~Wrlinio- fssannce-olarmmistveton-permit—the-applmmt-slalb-pay-a-permi-fee-i

- dsis-Se-Bedetermined by resolution-o-the iy Eile- Geouneil:n addiin 1o he
reatteurnonts of this Chopter, e spaeficunt sl o pll (imes gospds awith il ather Cias
regul e,

6. 7—1If satisfied that the applications, plans and documents submitted comply with all

requirements of this Chapter, the puble~wosks—dirsewmiily shall issue a permit
authorizing construction of the utility facilities, subject to such further conditions,
restrictions or regulations affecting the time, place and manner of performing the work
as the City-they-may deem necessary or appropriale.

7. 8—Except in the case of an emergency, the permittee shall notify the publie

works{it-sBmeeter not less than two (2) working days in advance of any cxcavation or
construction in the rights-of-way.

R. 9——All construction practices and activilies shall be in accordance with the permit and

approved final plans and specifications for the utility facilities il five been =4 ppod
fop Comstiaction” by the Chv—fhe-publicwerbeslivemramd designated 1he Cliy o fis
representatives shall be provided access 1o the work site and such further information as
they may require to ensure compliance with such requirements.

9. 3—All work which does not comply with the permit, the approved or corrected plans

and specifications for the work, or the requirements f this Chapter, zhall be remeowed or
correetid at the sole expense of the permittes. The «isLily is authorizesl to stop wiaxk in
order to asssse-ensute compliance with the provision of this Chapter. If the permittee
fails 1o remove or correct work as required in this subsection, the ¢ityCily may remove
or correct the work al the expense of the permittee, after notice and opportunity to cure,
using qualified personnel or contractors consistent with applicable state and federal
safety laws and regulations.
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s pernnl appbication. the Ciiy meay dkmy o noveke the ool The Coiy man uf s i
ey the. ot hotdor ke Lake ad@il misnuns (o e e heplth, sifity. and

inciimng ol I.E public, The permit badder shill be nesponsshle b omd pay ull coss for

124. The permittee shall promptly complete all construction activilics so as to minimize
disruption of the ecHy-rights-of-way and other public and private property. All
construction work within the rights-of-way, including restoration, must be completed
within sixty (60) days of the date of issuance of the construction permit unless an
extension or an alternate schedule has been approved by the publbi-sorks-diveetoniin .

L Tl Comeend P, The peanivies shall jarobect the woark goes with safficiionl irallis
sonirols wevieved and aocepted by the Cliy hefoeg wak hpghs, The pennitios shall = o1l

limses en mqmtMmmmﬂumﬂ_ﬂEﬁquLaﬂﬂuﬁ!EﬂﬂmELEEhﬂLaﬂ
ot Sty e L ageguury e peogurly peotoc leveling, pedeatrian.
gmﬂMMﬂJEHEELHﬂJﬂEEEJﬂﬂLHEL&LMNHL+MiL—JEJﬂ
safegunnd the pablis sgainst injury or damuge resulting [nom he work,

L2 Any apperiishon op sameel wxercised b the Clis shall oo ey g pormitice o ugifiss
opertior of m dims Lo the copvral peblie por shall sch superyishn o conml idicie
U permiiiee o giilin spersor o any Vinbilin, for loss, dankaie, o mju o posons
o property.,

C. Performance Surety.

1. The eixCl1e may require a performance bond or other form of surety acceptable to the
¢ityCily equal to at least one hundred and twenty-five percent (125%) of the estimated
cost of the work within the rights-of-way of the es#{ily. which bond shall be provided
before construction is commenced.

3. 2—If required, the performance bond or other form of surety acceplable to the ews{iity
shall remain in force until sixty (60) days afler substantial completion of the work, as
determined in writing by the eh#ily, including restoration of rights-of-way and other
property affected by the construction.

3. If required, the performance bond or other form of surety accepteble to the eity ity shall
guarantee, to the satisfaction of the ey City:
a. Timely completion of the work;
b. That the work is performed in compliance with applicable plans, permits, tcchnical
codes and standards;
Proper location of the facilities as specified by the s7iy;
Restoration of the rights-of-way and other property affected by the work; and
Timely payment and satisfaction of all claims, demands or liens for labor, material, or

o Ao
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| services provided in connection with the work.

| 4. 4—The release of the performance bond or other surcty pursuant to subsection C(1) of this
section does not relieve the utility operator from its obligation to restore rights-of-way or
other preperty a3 regquired in subsection E of this section regardlgas of when the [ailure to
[ restore rights-of+way or other property as required by this chapter eeours or is disorvered.

D. Injury to Persons or Properly. A utility operator, or any person acting on its behalf] shall

preserve and protect from injury or damage other utility operators’ facilities in the rights-of-way,

the public using the rights-of-way and any adjoining property, and take other necessary measures

to protect life and property, including but not limited to buildings, walls, fences, trees or facilities

that may be subject 1o damage from the permitted work. A utility operator shall be responsible

for all injury to persons or damage to public or privale property resulting from its failure to
| properly protect paaile and propesty and to carry out the wark.

E. Restoration.
| 1, When a utility operator, or any person acting on its behalf, does any work in or affecting
any rights-of-way, it shall, at its own expense, promptly restore such rights-of-way to the
same or better condition as existed before the work was undertaken, in accordance with
gl the fime of the work unless otherwise directed by the ehaL 11y -andas-setenined by-the
pubhe-works director.

2. If weather or other conditions beyond the utility operator’s conirol do not permit the
complete restoration required by the wsix{ iy, the utility opcrator shall temporarily restore
the affected wghis-of-wararea. Such temporary restoration shall be at the utility
operator’s sole expense and the utility operator shall promptly undertake and complete
the required permanent restoration when the weather or other conditions no longer
prevent such permanent restoration. Any corresponding modification to the construction

| schedule may be subject to approval by the ety City.

3. If the utility operator fails to restore rights-of-way as required in this Chapter, the
giniigy shall give the utility operator wriiten notice and provide the atility operator a
reasonable period of time not fess than ten (10) days, unless an emergency or threal to
public safety is deemed to exist, and nol exceeding thirty (30) days, or such additional

I the Clps_determines o thoeat b public snfety exksts the City shall movide nooessan
iy safigurds, of the Vil epembns” sole expense, I such theent gskgs, the
wtility operaior shill hive Bocnty - (32 hogrs 6 gonumencos restimaline, 1wk ib i)
commenced in_tweoly-fowr (24) hoors, the Cit. a; I sole_option, mex_commence
pcatorntion anihe ahitl ancepio s wile gapes,

Exhibit 5 - 17



F. Imspoction. Ewery wtllity operator’s facilities shall be subfe¢t to the right of periodic
inspeciion by the si{ify to defevming compliance with the prawisions ol this Chapter and all
ather applicable giate and city codes, ordinances, rules and regulations. Every utility operator
shol| copperte with the sieliiy in permitling the inspection of utility facilities upon request of

s ool this Chapler end applicable siufe snd 2ity codes, ordinances, rules and regulations.

G. Coardiration of Consmruction. All utility opesalon ure required o make a good fatih elfart to
both gapperate with and coordinate their construetion sehedules with those of the ¢itwiify and
other uscrs of the rights-of-way.
1. Mrior bo famuary b5t of cach year, wiility operatws shall provide the ey with, o
witien sehedule ol Enown propased construction sctivities for thal year in, sround o that
may allecl the mghts-of-way,

2. _Utility operators shall -y meet with the e ity annually, or as determined by the

el v, in s sole dizcreijon, to schedule and coordinate construction in the rights-of-
way.

3. All construction locations, activities and schedules within the rights-of-way shall be

disruption, or damages.

H. —Contractors. A utility operator may authorize a qualified contractor to perform any of the
work authorized or required in this Chapter on the utility operator’s behalf. Any coniractor
performing work on behalf of a utility operator shall be subject to applicable provisions of this
Chapter. In the event a utility operator authorizes a contractor to perform work on its behalf, the
utility operator shall rcmain responsible and liable for compliance with the provisions of this
subchapter.

12.24.090. Location of Facilities.
A. Location of Facilities. Unless otherwise agreed to in writing by the eifxLily:

1. Utility facilities shall be installed underground in all areas of the ¢i¥Ljiy where there are
no existing poles in the #hi-sway AW, there is no space on existing poles in the
right-ofwayROW, or where the only poles in the Huht-of-was UMW are used only for
high voltage lines (as defined below). This requirement shall not apply to Lucillibes wstel
oy pransmission ol ¢lectric enerpy gt nominsl vodages in esocss of Wns-fve theusand
{2 50NH0) viia o 1o antpnies, pedestals, cabinets or other above-ground equipment of any

utility operator_lur which the wtility operutes hen wrilien suthorizalion o plicr ghove-

grnnal.
i rrer e - sl ghibase e s it approvid-olthedocation-ellans.such-plame-
gromnalevuipmest-an-the-ngink-ofwas.

2. Whenever any existing electric utilities, cable facilities or communications facilities are
located underground within thea sght-otf-weayRIW of the essility, the utility operator
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with permizsion o occopy the same righi-rlsa ROW ghall insimll all new facilities
underground at no cost 10 the iy iy, Thix requinement shull not upply 1o favililies wsed
for transmbssion of eleciric encrgy &1 nominal voluges in excess of thiny-five thousand
(35,000) volts (“high voltage lines™) or to gijlgmmaz, pedestals, cabinets or other above-
ground equipment of any utility operator. The shgLilly reserves he right to require
written approval of the location of &my such abave-ground equipment in the righi-ol-
wayROW.

B. Interference with the Rights-of-Way. No utility operator or other person may locate or
maintain its facilities so as 1o unreasonably interfere with the use of the rights-of-way by the
eity(lily, by the general public or by other persans authovized (o use or be presonl i of upon the
rights=of-way. Litilius faeililics shal! no be kecatgd ingnes ol mrieed sight distance nor inderiers
with the proper functivn ol ymilic soniml signs. signals. lighting, oo odier devies, thus alked
iralfic oporation. Al we of the rights-of-way shall be consisent with Ceity codes, ordinances,
rules and regulations i gllect and g5 soy by sfmequendy amended,

C. Relocation of Utility Facilities.

{._A ulility opesator shall, at no cost to the eyl iy, temiporarily or permanently remave,
relocate, chamge or alter the position of any wility fasility within s ¢ rghl—-al—f.-&-fﬂ;ﬂw
including relocation ot aerial facilities underground, when requested to do so in writing
by ihe el

g 1 pclecation js seagived by the Ciny, he Cits shall bear n mapmsihility or fnour
g0y cpmd, o pryide o | n_any way secune allene Incations,

3. Nothing herein shall be deemed to preclude the utility operator from requesting
reimbursement or compensation from a third parly, pursuant to applicable laws,
regulations, 1siffs or agreements, pm'tichd ikt the utility operator shall timely ¢mnply
with ithe regairements of this section regardless of whether or not it has requesicd or
received such reimbursement or compensation.

3, The elw{ity shall provide written matice of the time by which the utility operator must
resve, relacate, change, alter or underground its facilities. If a utility operater fails to
remove, relocate, alter or underground any utility facility as requested by the eil+{"i1y and
by the date reasarably established Tay the ey i1y, the utility operator shall pay all costs
incutred by i et ity due to such fallure, ircluding but not limited lo costs related to

project deleys, and the eiily may cause. wsing qualified personnel or contraciors
cosaistent with applicable safe and Federal safety laws and regulations, the utility fagiiity
to be removed, relocated, altered or undergrounded at the utility operator’s sole expense.
Upon receipt of a detailed invoice from the eitydiity, the ulility operator shall reimburse
the eityLily for the costs the eityCily incurred within thirty (30) days.

4, hed Cliy shall goondinase th sehvedale B reboestion ofutiligy Geiliics asd hosed on such
elfiort_ahall provide writien motice of the lime fn which he wlifity opomies mist romm,
eelocate, chonge uber pe undeprood it facilivee 16 o ity operaor (ks ko roos,
MMMWMMMEALM%MM
date resnonably extablished by the City, the il vperabor shall pux all coss ingurred by
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the City dup w sich (pikoes, }.ua.h.u.lu!; bul ol limited o coss meloted s projest delays.
and the Cit_may. gauss, using gualified pensmnel o "JB!I}WH'LF‘J.'EIM&JI_“JI“
mham;ammd_lhml_muim .Eld_w.u_af' Joms, (g bl faciliy b by s,
o, I A} il operalors wohe oy . <
M'AMMMMUHHMJWMHHM'MJMELEM
comis Lhe Oy iecunned wiihin ihboy (305 days,

4 The Cly will eopperite siith the uglbe oparibos bn secyrng alierone lacigiens v ik § i
ROV, The Cix shell bear oo respossdbiliy b odigin, sismpensaie, o olhsrniss assha
Uh uthlity ppotes fn pelocation of b Geeblites we boeatbon nid i by copind of fhe £y,

D. Removal of Unauthorized Facilities.

1. Unless otherwise agreed to in writing by the publie-marks-diveciotUl[y, within thirty (30)
days following writien notice from the ei#¥Cily or such other time agreed to in writing by
the #HiZiLy, a utility operator and any other person that owns, controls, or maintains any
abandoned or unauthorized utility facility within the rights-of-way shall, at its own
expense, remove the facility and restore the rights-of-way _as prsvhieel In soctkn
12.24.080

1=2 A utility system or facility is unauthorized under any of the following
circumstances:

a. The utility faciligy, <= sme poriios ol the fagility, is outside the scope of authority
granted by the eHy Ly under the license, franchise or other written agreement. This
includes facilities that were never licensed or franchised and facilities that were once
licensed or franchised but for which the license or franchise has expired or been
terminated. This does not include any facility for which the ehiyiiv has provided
written authorization for abandonment in place.
authorization for abandonment in place. A l'acnhty is abandoned if it is not in use and
is not planned for further use. A facility will be presumed abandoned if it is not used
for a period of twelve (12) consecutive months, A utility operator may overcome this
presumption by presenting plans for future use of the facility.

c. The utility facility is improperly constructed or installed or is in a location not
permitted by the construction permit, license, franchise or this Chapter.

d. The utility operator is in violation of a material provision of this Chapter and fails to
cure such violation within thirty (30) days of the eivi i1y sending writlen notice of

such violation, unless the g+1Ity extends such time period in writing,

E. Removal by City.
1. The ¢Ms ity retains the right and privilege to cul or move ihwegay istitliy facilities efany
prmﬂaﬁaﬁw]ocated within the nghts -of- waveﬁ«&he—eiht_-_m- w1thout

a publlc health or safety emergency. The eityCity will use qualified personnel or
contractors consistent with applicable state and federal safety laws and regulations to the

17
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extent reasonably practicable without impeding the eiity’s response to the emergency.
The eityCity will use best efforts Lo provide the utility operator with notice prior to
cutting or moving facilities. If prior notice is not possible, the eitylily will provide such
notice as soon as reasonably practicable after ipkins—tueh—setonoadition of ik
CCIEaney.

2. If the utility operator fails lo remove any f"acility when rc.quiled to do so under this

consistent with appllcable state a.nd fcdeml safety laws and regulations, and the utility
operator shall be responsible for paylmg the full cost of the removal and any
administrative cosls incurred by the eisCily in removing the facility and cbisining
relmbursemenl Upon rcceipt of a detailed invoicc from the esrll i'I 3 the utiliiy operdlor

The obl 1gdt|0n fo remove shall survive the termmalnon of the license or franchise.

The ei=d i1% shall not be liable to any utility operator for any damage to utility facilities,
or for any ingsfal or consequential losses resulting directly or indirectly therefrom, by
the eityCity or its contractor in removing, relocating or altering the facilities pursuant to
subsections B, C or D of this section or undergrounding its facilities as requircd by
subsection A of this section, or resulting from the utility operator’s failure to remove,
relocate, alter or underground its facilities as required by those subsections, unless such

damage arises directly from the s i3 °s negligence or willful misconduct.

S}

F. Engincering Regond Draw'll.pn The utility operator shull prowide the essCiy with wo
complete sets of recoed drawings in a form acceptable to the gLty hovciig 1he fogition of ol
iks_usfity_Goifithes. in the ROW after inital_conmnation i sech pln_campul dusing
ppiti—gmpieion—of—onsimctios  The wtilily operator shull provide updsted
complete sets of as built plans upon request of the eitx{Ziiy, but not more than once per year.

(i Uhility operitor, Lt pronder mod ROW | kcunsce shall preoside, of 06 cost o the Cigs.
gomprehemsivg map showing i lovutlon of gay Tawilits inihe L, Such asp shall by o ik
I o _Formal poceplable o ibe Citv, swith .lm:l,lulnn.\_lq.: glata slliciont enough Rie the Chn to
sheigrming: thi sxas besation of Seilits, cuntenily in Shapsfit, o Creoshatabose s, Lhe Cia
ey o roquest such infwimaion mar han ence e beat,

12.24.100. Leased Capacity.

A utility operator may lease capacity on or in its giskerr facililivs to cthers, provided Lhat, upon
request, the utility operatar provides the eCity wilh ihe e and business address of any lesee,
A utilily opeerabor is pot regulred s provide sech informathon Il disclosure 15 cxpeessiy prohibiied
by applicatle law, A utllity opomor tholl e th all beases have obialned neepsr muhosi,
im e oy of & peoormit, Noense or frunchise from, ihe Chy before ieasing copaciiy on or in i

Facilitics. ara-validagreamen-beiseun-esaii-apemion tmd-Hhe s Comment [RC18]: The City has the right to }

Comment [RC17]: As first responders, the Ciy
MUST have this information

know this information

12.24.110. Maintenance.

Exhibit 5 - 21



A. Every utility operator shall install and maintain all facilities in a manner that complies with
applicable federal, state and local laws, tules, regulations and policies. The utility operator shall,
at Hs own expense, mepair and maintain facilities from time to time as may be necessary to
acgiemiplish this purpose.

B. If, after written notice from the =t-Llix of the nced for repair or maintenance as required in
wbacslion A of this section, a willity aperator fails to repair nnd muintain faciliticd as requeited
b the esxity and by the date reasomably esablished by the wisellily, the ssivTity may periorm
such repair or maintenance using qualificd personnel or contractors consistent with applicable
state and federal safety laws and regulations at the utility operator’s sole expense. Upon receipl
of a detailed inviice From the eityility, the utility operator shall reimburse the eivility for the
costs the eity ity incarred within thiry (30) days.

12.24.120. Vacation.

If the wsi=L i1y vacates any Aghi-of-wax R, or portion thereof, that a utility operator uses, the
utility operator shall, at its own expense, remove its facilities from the rgli-sbssmyBOW unless
the eityCity reserves a public utility easement, which the sst#Llity shall make a reasonable effort
to do provided that there is no expense to the evsi i1y, or the utility operator obtains an easement
for its facilities. [f the utility operator fails to remove its facilities within thirty (30) days after a
prith|=tFaman RO is vacated, or as otherwise dirccted or agreed to in writing by the eityCity, the
eitxily may remove the facilities using qualified personnel or contractors consistent with
applicable state and federal safety laws and regulations at the utility operator’s sole expense.
Upon receipt of an invoice from the eskLily, the utility operator shall reimburse the eityCity for
the costs the etsx{"jiy incurred within thirty (30) days.

12.24.130. Right-of-Way Use Fee.

A. Except as set forth in subsection B of this section, cvery person that owns utility facilities in
the eityCity and every person that uses utility facilitics in the el»Lily to provide utility service,
whether or not the person owns the utility facilities used to provide the utility services, shall pay
the right-ef-wayROW use fee for every utility service provided using the rights-of-way in the
amount determined by resolution of the ¢City eCouncil.

B. A ulility operator whose only facilities in the rigst-afwsRIW are facilities mounted on
person, and with no facilities strung between such structures or otherwise within, under or above
the wlgluesmayROW ather i syjuipmnent neessars b operise e mounied Beilities thal ks
ben expresaly appeseedd by the Cits b be placed in ihe RUMW'S, shall pay the attachment fee set
by eCity eCouncil resolution for each attachment, or such other fee set forth in the license
granted by the €City. Unless otherwise agreed to in writing by the eCity, the fee shall be paid
anruathyguartarly, in arrcars, within forty-five (45) days after the end of each calendar year
anduarier and shall be accompanied by information sufficient to illustrate the calculation of the
amount payable. The-stitite-shalb-pry-titeres mi-ls-reoimi ro-pereentt Tiek-per-rear-for-any
pitsemen s e i ek

19

Exhibit 5 - 22



€ Nojg . wappnd hall he ponstrucd ay gegvnd than the amoun paid is in G the
Corevest amoun, o shadl such secepiance of pavment be gonsitued as 3 releae o am cloim the

3. Right-of-way use fee payments required by this section shall be reduced by any franchisc
{ee payments received by the cily, but in no case will be less than zero dollars ($0).
EB. Unless otherwise agrced to in writing by the eCity. the right-ofwaxBONW use fee set forth
in subsection A of this section shall be paid quarterly, in arrears, for-cach-guarter-during-the-lesm
of-the-license within forty-five (45) days after the end of each calendar quarter. Each payment
shall be accompanied by an accounting of gross revenucs, if applicable, and a calculation of the

amount payable {n nemittanyy fonm may by peosided o e CEy). The Cily s reguigst amsd will
bre provvided o no oo to tha Cilx, oy adigonal teins o inloemsiien it deoms seocssnc. in s
saly disorction, ko ensure complianss by ibe wilive poovisder, uiilis operae o lisenses. Sanh
Endermation mpy Tnehugde. bl b sod omited we eloyt of seonemie, wal revenues by guscporiss gog

Mm.rmwmmwmwwn Akl on_nuinber of

ith e € % infonmation needed lor the Cy (o vl verly
m‘ﬂiﬁiﬂw}—ﬁwwmﬁFm—%hé-mﬁil&“é#“ﬁiﬁ@ﬁ)@l’ﬁ@&’itm{@%&—[ﬂ—jﬂﬁ%ﬁ?
payment-made atter-the-due-date:

FE. The calculation of the ¥ight-ofwayltIW use fee required by this section shall be subject to
all applicable limitations imposed by federal or state law im eflget and g e B s quenils

amended.

QF. The «C0y resaves the right 1o ennet other fees and tases applicablc to the ulllity provides,
utilits peratars and loonsae subject b this Chapler. Unbess expeessly permitted by the ¢ty in
enacting such fee or tax, or required by applicable state or federal law, no utility operator may
deduct, offset or otherwise reduce or avoid the obligation to pay any lawfully enacted fecs or
taxes based on the payment of the sight-ef-may RO use fee or any other fees required by this
Chapter,

A, P| |orlo i
mre subject o 'Hﬁﬁjﬂ“ﬂm [',"""DJ M.'rl-'.lli'

[ Aflor Februacy 1, 2019 the following petaliies will be immised.
Penultics and intercst imposod b this section ane in addiion e ant peaalties it mas s
asscssed imler ather secions or choplars O The Gladstone Municipel Code,

LAy o swhi hos ool saheniled he ropaived remittangs Swass oe esislilesd the corjest

fies when due g provided in Section 12,24, 130 sholl po s pensliy {isied below in axddation

to the amount due;

mLuﬂ.nmmhrmumwummma L) ol the pmounl owgl,
o T wendy:

Fi Pl ol thie s
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sl o] teemyalve

M“-_L—ﬁ? o -. ﬂﬂ]ﬂﬂ. mﬂ.. rl'F"u hunr.ln:d!y !3]1 1Eﬂ!h!ﬂ] wisighever is
preater, shall be ool (herco in ssldivien 1o oller penallics sised in 12.24.135,

12.24.140. Audits.
A. Within thirty (30) days of a written request from the ualw{lily, or as otherwisc agreed to in

L_Eiwmuum ility_pronvider eF-usility-service-shall furnish the
esClry, ol mo gont to ihe City, with information safficient to demonstrate Husi-the

m_jmm_lm-mﬂlm with all the requircmenis of ihls Chapier and iis
framchiae agrocment, if amy, inclading but not fimited o paymem of sny applicable
_RODW  liconsine fee, sight-picwayBOW use fee,

attachment fee or franchise fee.

2. Every utilily operator, e igur smid Feunser shall make available for inspection by the
el City at ressonable times and intervals all mapd, recards, books, dingrams, plars and
eiher documents, inaintained by the utility operstes with respect to its facilities within the
rights-of-way. Access shall be provided within the sh#{itv unless prior arrangement for
access elsewhere has been madc with the elyiZiLy.

B. If the eityCity’s audit of the books, records and other documents or information of the
lleensee wility opersior or ulility sevvive-provider demonstrate thit the lomsee, wtility operstor
or iility provider has underpaid the seht-afwar ROW use fee, lioensing foo, stachment foe or
franchise Fee o aey odlser T of pavimgm by theee percest (3%) or more in any ane (1) year, the
ligenses, wtilily operaton. or ulilin: proviler dhall reimbare the ety Cily Tar the cost of the aedil,
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T

in addition to any interest owed pursuant to subsection-l--mibsartion-B-ef-Section 12.24.130 or
as specified intlver ageemenis or-a franchises wilh the Ciey.

C. Any underpayment, including any interest or audit cost reimbursement, shall be paid within
thirly (30) days of the e City’s notice to the utility service provider of such underpayment.

0. The Licemgee, Wik Prondder ge Uiy Olpersog i s reguced soomeinain oo oe

schedules,

12.24.150. Insurance and Indemnification.
A. Insurance.

1. All utility operators shall maintain in full force and effect the following liability
insurance policies that protect the utility operator and the eitxiLiity, as well as the
eityCity’s officers, agents, and employces:

a. Comprehensive general liability insurance with limits not less than:

i. Three million dollars ($3,000,000.00) for bodily injury or death to cach person:

ii. Three million dollars ($3,000,000.00) for property damage resulting {rom any one
accident; and

iii. Three million dollars ($3,000,000.00) for all other typcs of liability.

b. Commercial Automobile liability insurance for owned, non-owned and hired vehicles
with a limit of one million dollars ($1,000,000.00) for each person and three million
dollars ($3,000,000.00) for each accident.

c. Worker’s compensation within statutory limits and employer’s liability with limits of
not less than one million dollars ($1,000,000.00).

d. If not otherwise included in the policies required by subsection a. above, maintain
comprehensive  form  premises-operations, explosions and collapse hazard,
underground hazard and products completed hazard with limits of not less than three
million dollars ($3,000,000.00).

e. Utility operator may utilize primary and umbrella liability insurance policics to
satisfy the preceding insurance policy limit requirements.

2. The limits of the insurance shall be subject to statutory changes as to maximum limits of
liability imposed on municipalities of the state of Oregon. The insurance shall be without
prejudice to coverage otherwise existing and shall name, or the certificate of insurance
shall name, with the exception of worker’s compensation, as additional insureds the
eitxCily and its officers, agents, and employees. The coverage must apply as to claims

between insureds on the policy. The insurance shall not be canceled or materially altered

cenificoe of nsagrmnog shadl inclisde sech o eridoemcnl. If the insurance is canceled or

materially altered, the utility operator shall obtain a replacement policy that complies
with the terms of this section and provide the eityCity with a replacement certificate of
insurance. The utility operator shall maintain continuous uninterrupted coverage. in the
terms and amounts required. The utility operator may sei-4nserenidl-teiasg, or keep in
force a sclf-insured retention plus insurance, for any or all of the above coverage.
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{1 The utility opermor shall maintain o file with the elsCiiy a certificole of insuranse. or
l peon! of self-insarance gcceptable to the silsEilt, certifying the coverage requinsd anove,

| B. Finascial Assarance. Unbess otherwise sgreed W in writing by the s, belore &
franchise granted or loense issecd pursusst this Chapter s effective, and ad noccssry
therealier, the ulility operator shall provide a perfonmance bond o oaher linamcal securdy o

| assurance, in a form seceptable 1o the eyl iy, 38 socurity foe the full and compleie perfoemance
of e frenchise o Fcense, il applicable, and gompliancs with the - lormk of this Chapser,

| including any CosIs, CXpeniCE, dasnages or ks the el puys or incurs becaus: of uny Toilune
alirhulable o the uliliyy optrake o comedy with (he codes, ondinances, rules, regulalions o
permits of the civvii. Fhis obhligation is b addition o the perfonmance surety required by
subscclion C ol Soction 12.24.080

., Indemnifleation
| L_Esch wtility operutor shall defond, indemnily and hold the eln(in and its officers,
emplovoes, agenits wnd represeniaibves harmicss frems and against ny and all Habiliy,
mﬂmclﬂmdmmhmhdymmmduhrmﬂm
Inctuding ationey Teos and costs of =ull or defease (ak both the trinl amd appes] lovd,
ahether ar mol @ inl or appeal ever takey mnm:u}mmhummlh:. Ry pern oF
enbits-in amy way arising out af, pesuiting from, during or in conneckion with, or alkged
w0 nrise out of or rewilt from the negligent, carcless, ar wrongiul acix, omissions, (i
%o oet. or aiher miscondect of the uiility opersior o s afTilkstes, officers, employees,
mgenls, contraclors, sxibcontradan, or ks b thee conabrustbon, opcraiion. Maincnes,
repair, or removal of s fcititics. and in providing or offering wility serviccs over the
fwcifities, whether such sy or ariasions are suthoriced, allowed, o peotifhited by 1his
Chapter or by u franchise agrecment. The aceepiance of o Decase under Sectlem
| 12.24,070 of this Chapicr, ar of b franchise gransed by e i ks, shall constiie soch
an apreement by the applicant whether (he ssme B copressed o ood, umlss gxpressly
stated oiherwise in the loense or franchise, Upon potificstion of any sech claim the

' elwCity shall motify the utility operator aad peovide the utility operator with an
opporunity to provide defense reparding any such claim.

i 42 Tvery uillly operator shall also indemnily tho eliviily For any daameages. clalma,

additional ooats O cpeTes ussessod agains oe paynbhe by the eiw(ity arising ou of o

cesulting. dirceily or indiretly, from the utlfity oparnloe’s failure (o remove af redoculi
amy of its facilitics in the rights-of-way in a timeky manner, unless the milily oporbors
| fixilure arises directly from the wiyLin's neglipenee o wilifl misconduct.
12.24.160, Compllance,
| Evers licsases, ulility operatos sl wilijy peonoe shall comply with all upplicsble federal and
sime laws and regulations, including repulations of any achninigtrasive agency thereol, as well as
| alt applicuble onfinances, resolutions, roles and regolations of the vieLin, heretodone or
hercafier adopied or established during the entirc kerm of any liconse granted wnder this Chapler.

12.24.170. Confidential/Proprietary Information.
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If any person is required by this Chapler 1o provide books, records, msps or infaenation W the
| ehCity that the person ressonably belicves o be confidential ar propeiciary, and snch books,
revards, maps or informatlon ure clesly matked as confidertial at the time of doclosure lo the
| eiwCity (“confidential information™), Lhe ity shall take reasonabie sieps to projecs the
confdential information 1o the extént pormilied by Origon Publle Records Lavs. In the cvent
the ey recehves 2 publis reconds Tequest W inspect any confldential infermaion and
wiyLily determiivek that it will be pecensaty o reveal The conlidential infarmation, o the exient
reasonably possible the el will moiify the porson that submined the wonfidontial
infatmation of the reconds regquest prior bo rekeasing {he gonfidential information, The edylin
shall ot be required 1o incur any Cosls 10 probcet ony confidential information, eiher than the
| wivytoiis’s ronitine intemal procedures for complying with the Urepon Publle Records Low,

12.24.180. Penalties.

A. MWWWWMM

mﬂulmﬂmunhd—unﬂhnﬂﬁmwmww-m_mﬁmﬂdjhmu'

mmmwhwmﬂmﬁuww.ﬂjw
s, (S50}, oy ewere Ugn wweniy-live hendiod dollass

mmwm:mmmwmw

during whigl: o vinkilkon exiss,

fi, Bmhing in this Chapter shall be construed as limiting amy judizial or other remedics the
| elev iy may have at law or in equily, for enforcement of this Chepler.

12.24.190. Severability and Preemption.

A. The provisions of this Chapter shall be interpreted to be vonsistent with applicable federal
and swac law, and shall be imerproied, to the extent posailile, to cover only maiters not
preempted by federal or state faw.

B, 15 any sricke, section, subsection, sonlence. Clauss, phrase, term, provision, ceadilion or
mhﬂmhmhfwmrmnﬂhﬂwmm b ivalid or anenforoeable by any
court of compeient jurksdiction or supesseded by stube or federal kopislation, nules. negultions or
degision, the remainder of this Chapter shall fd b affocted thereby but shall be deemed 5 o
sepersic, disting and independent provision, and such hobding whall not alTect te valldity of the
mﬂﬂqpmhuhmﬂndmh remaining section, wubsociion, clause, phrase, ey,
mvﬁhuﬂhmmwmn{ﬂmmmulhmld and enlforceabile o the
mmmnpumhmdhth.mmnnmawpmuiﬁ-ismedb}-[H:mlnrmhm,
m1uwmnhmun|um+ﬁm1hﬂlhrpm:mpudnﬂywthmwwhﬂhyInwuim-_-
portion ot preempied shall sundve. I any federal or state |nw resslting in peecmption is laver
repealed, rescinded, amended of olhtrvise changed 1o end (he preemplion, such proviskon shall
Lhnrmpnnmmuﬁmwmunm.ndﬂmhhmnuhwwwuw Brifier action by
the ekl iy

11.24.200, Application lo Existing Agresments.
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ORDINANCE 1493
Exhibit A

Chapter 12.24 UTILITY SERVICES

12.245.010. Title.
The ordinance codified in this Chapter shall be known and may be referenced as the utility
service ordinance.

12.24.020. Purpose and Intent.

The purpose and intent of this Chapter is to:

A. Permit and manage reasonable access to the rights-of-way of the City for utility purposes
and conserve the limited physical capacity of those rights-of-way held in trust by the City
consistent with applicable state and federal law;

B. Assure that the City’s current and ongoing costs of granting and regulating access to and the
use of the rights-of-way are fully compensated by the persons seeking such access and causing
such costs;

C. Secure fair and reasonable compensation to the City and its residents for permitting use of
the rights-of-way by persons who generate revenue by placing, owning, using or operating
facilities therein or charging residents for services delivered;

D. Assure that all utility companies, persons and other entities owning or operating facilities
and/or providing services within the City comply with the ordinances, rules and regulations of
the City;

E. Assure that the City can continue to fairly and responsibly protect the public health, safety
and welfare of its residents;

F. Encourage the provision of advanced and competitive utility services on the widest possible
basis to businesses and residents of the City by;

1. Allow the City to enter into other agreements with Utility Providers and Operators, if the
public’s interest is served, and to amend the requirement of this chapter as new
technology is developed;

2. Allow the City to be resilient and adaptive to changes in technology; and

G. Comply with applicable provisions of state and federal law.
12.24.030. Jurisdiction and Management of the Public Rights-of-way.
A. The City has jurisdiction and exercises regulatory management over all rights-of-way within

the City under authority of the City Charter and Oregon law.

B. The City has jurisdiction and exercises regulatory management over each right-of-way
whether the City has a fee, easement, or other legal interest in the right-of-way, and whether the
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legal interest in the right-of-way was obtained by grant, dedication, prescription, reservation,
condemnation, annexation, foreclosure or other means.

C. The exercise of jurisdiction and regulatory management of a right-of-way by the City is not
official acceptance of the right-of-way and does not obligate the City to maintain or repair any
part of the right-of-way.

D. The provisions of this Chapter are subject to and will be applied consistent with applicable
state and federal laws, rules and regulations, and, to the extent possible, shall be interpreted to be
consistent with such laws, rules and regulations.

12.24.040. Regulatory Fees and Compensation Not a Tax.

A. The fees and costs provided for in this Chapter, and any compensation charged and paid for
use of the rights-of-way provided for in this Chapter, are separate from, and in addition to, any
and all other federal, state, local, and City charges, including but not limited to: any permit fee,
or any other generally applicable fees, tax, or charge on business, occupations, property, or
income as may be levied, imposed, or due from a utility operator, utility provider or licensee, its
customers or subscribers, or on account of the lease, sale, delivery, or transmission of utility
services.

B. The City has determined that any fee or tax provided for by this Chapter is not subject to the
property tax limitations of Article XI, Sections 11 and 11b of the Oregon Constitution. These
fees or taxes are not imposed on property or property owners.

C. The fees and costs provided for in this Chapter are subject to applicable federal and state
laws.

12.24.050. Definitions.

For the purpose of this Chapter the following terms, phrases, words and their derivations shall
have the meaning given herein. When not inconsistent with the context, words not defined
herein shall be given the meaning set forth in the Communications Act of 1934, as amended, the
Cable Act, and the Telecommunications Act. If not defined in those statues, the words shall be
given their common and ordinary meaning. When not inconsistent with the context, words used
in the present tense include the future, words in the plural number include the singular number
and words in the singular number include the plural number. The words “shall” and “will” are
mandatory and “may” is permissive.

“Cable Act” means the Cable Communications Policy Act of 1987, 47 U.S.C., Section 521, et
seq., as now and hereafter amended.

“Cable service” is to be defined consistent with federal laws and means the one-way
transmission to subscribers of: (i) video programming, or (ii) other programming service; and
subscriber interaction, if any, which is required for the selection or use of such video
programming or other programming service.

“Calendar year” means January 1 to December 31, unless otherwise noted.

2
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“City” means the city of Gladstone, an Oregon municipal corporation, and individuals authorized
to act on the City’s behalf.

“City council” means the elected governing body of the city of Gladstone, Oregon.

“City facilities” means City or publicly-owned structures or equipment located within the right-
of-way or public easement used for governmental purposes.

“City standards” means the Gladstone Public Works and Engineering Standards, in effect at the
time of any work, is subject to this Chapter.

“City property” means and includes all real property owned by the City, other than public right-
or-way and utility easement as those arc defined herein, and all property held in proprietary
capacity by the City.

“Communications services” means any service provided for the purpose of transmission of
information including, but not limited to, voice, video, or data, without regard to the transmission
protocol employed, whether or not the transmission medium is owned by the provider itself.
Communications service includes all forms of telephone services and voice, video, data or
information transport, but does not include: (1) cable service; (2) open video system service, as
defined in 47 C.F.R. 76; (3) private communications system services provided without using the
public rights-of-way; (4) public communications systems; (5) over-the-air radio or television
broadcasting to the public-at-large from facilities licensed by the Federal Communications
Commission or any successor thereto; and (6) direct-to-home satellite service within the meaning
of Section 602 of the Telecommunications Act.

“Construction” means any activity in the public right-of-way resulting in physical change
thereto, including excavation or placement of structures.

“Control” means actual working control over utility facilities in whatever manner exercised.
“Days” mean calendar days unless otherwise specified.

“Emergency” means a circumstance in which immediate work or action is necessary to restore
lost service or prevent immediate harm to persons or property.

“Federal Communications Commission” or “FCC” means the federal administrative agency, or
its lawful successor, authorized to regulate and oversee telecommunications carriers, services
and providers on a national level.

“Gross Revenue” means any and all amounts, of any kind, nature or form, without deduction for
expense, less net uncollectable, derived from the operation of utility facilities in the City and the
provision of utility service in the City, subject to all applicable limitations in federal or state law.
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“License” or “ROW license” means the authorization granted by the City to a utility operator or
utility provider pursuant to this Chapter.

“Licensee” means any person that has a valid Right-of-Way licensed issued by the City.

“Person” means and includes any individual, firm, sole proprietorship, corporation, company,
partnership, co-partnership, joint-stock company, trust, limited liability company, association,
municipality, special district, government entity or other organization, including any natural
person or any other legal entity.

“Private communications system” means a system, including the construction, maintenance or
operation of the system, for the provision of a service or any portion of a service which is owned
or operated exclusively by a person for their use and not for sale or resale, including trade, barter
or other exchange of value, directly or indirectly, to any person.

“Public communications system” means any system owned or operated by a government entity
or entities for its exclusive use for internal communications or communications with other
government entities, and includes services provided by the state of Oregon pursuant to ORS
283.140. “Public communications system” does not include any system used for sale or resale,
including trade, barter or other exchange of value, of communications services or capacity on the
system, directly or indirectly, to any person.

“Public utility easement” means the space in, upon, above, along, across, over or under an
easement for the constructing, reconstructing, operating, maintaining, inspecting, and repairing
of utilities facilities. “Public utility easement” does not include an easement (i) that has been
privately acquired by a utility operator, (ii) solely for the constructing, reconstructing, operating,
maintaining, inspecting, and repairing of city facilities, or (iii) where the proposed use by the
utility operator is inconsistent with the terms of any easement granted to the City.

“Public Works Director” means the Public Works Director for the City of Gladstone or any
designee.

“Right-of-way” , “Rights-of-Way”, “Public right-of-way”, or “ROW” means and includes, but is
not limited to, the space in, upon, above, along, across, over or under the public streets, roads,
highways, lanes, courts, ways, alleys, boulevards, bridges, trails, paths, sidewalks, bicycle lanes,
public utility easements and all other public ways or areas, including the subsurface under and air
space over these areas, but does not include parks, parkland, or other city property not generally
open to the public for travel. This definition applies only to the extent of the City’s right, title,
interest and authority to grant a license to occupy and use such areas for utility facilities.

“Right-of-Way License” , “ROW License”, or “Licensee” means the authorization granted by the
City to a utility provider or utility operator pursuant to this Chapter.

“State” means the state of Oregon.
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“Structure” mean any facility a Utility Provider or Utility Operator places in the ROW, including
but not limited to poles, vaults or manholes, hand holds, or junction boxes, conduit, direct bury
cable, wires, pedestals, aerial cables or wires and transformers.

“Telecommunications Act” means the Communications Policy Act of 1934, as amended by
subsequent enactments including the Telecommunications Act of 1996 (47 U.S.C., 151 et seq.)
and as hereafter amended.

“Utility facility” or “facility” means any physical component of a system, including but not
limited to the poles, pipes, mains, conduits, ducts, cables, wires, transmitters, plant, equipment
and other facilities, located within, under or above the rights-of-way, any portion of which is
used or designed to be used to deliver, transmit or otherwise provide utility service.

“Utility operator” or “operator” means any person who owns, places, controls, operates or
maintains a utility facility within the City.

“Utility provider” or “Provider” means any person who provides utility service to customers
within the City limits, whether or not any facilities in the ROW are owned by such provider.

“Utility service” means the provision, by means of utility facilities permanently located within,
under or above the rights-of-way, whether or not such facilities are owned by the service
provider, of electricity, natural gas, communications services, cable services, water, sewer,
and/or storm sewer to or from customers within the City limits, or the transmission or provision
of any of these services through the City whether or not customers within the City are served by
those transmissions

“Work” means the construction, demolition, installation, replacement, repair, maintenance or
relocation of any utility facility, including but not limited to any excavation and restoration
required in association with such construction, demolition, installation, replacement, repair,
maintenance or relocation.

12.24.060. Business License

Business License Required. Every person that desires to provide uiility services to customers
within the City shall register with the City prior to providing any utility services to any customer
in the City, in compliance with Municipal Code section 5.04. Every person providing utility
services to customers within the City as of the effective date of this Chapter shall obtain a
Business License within thirty (30) days of the effective date of this Chapter. Every person
subject to this Chapter shall renew and maintain a Business License as required in Gladstorie’s
Municipal Code, heretofore or hereafter amended, at all times that the person provides and/or
operates a utility services, to customers within the City, or controls a utility facility

12.24.070. Right-of-Way License.
A. License Required.
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1. Except those utility operators and utility providers with a valid franchise or other valid
agreement from the City, every person shall obtain a ROW license from the City prior to
conducting any work in or use of the ROW.

2. Every person that owns or controls, or uses utility facilities in the rights-of-way as of the
effective date of this Chapter shall apply for a ROW license from the City within thirty
(30) days of the later of: (1) the effective date of this Chapter, or (2) the expiration of a
valid agreement granted by the City, unless a new agreement is granted by the City
pursuant to subsection E of this section or (3) for a person that is not a utility operator,
providing utility services within the City.

3. The provisions of this section 12.24.070, do not apply to any person subject to and in
compliance with the cable television franchise requirement of Chapter 5.16, except that
subsection J shall apply to the extent such person provides multiple services.

B. License Application. The license application shall be on a form provided by the City, and
shall be accompanied by any additional documents required by the application or the City, in the
City’s sole discretion, to identify the applicant, its legal status, including its authorization to do
business in Oregon, a description of the type of utility service provided or to be provided by the
applicant, a description of the facilities over which the utility service will be provided, and other
information reasonably necessary to determine the applicant’s ability to comply with the terms of
this Chapter.

C. License Application Fee. The application shall be accompanied by a nonrefundable
application fee or deposit set by resolution of the City Council.

D. Determination by City. The City shall issue, within a reasonable period of time, a written
determination granting or denying the license in whole or in part. If the license is denied, the
written determination shall include the reasons for denial. The license shall be evaluated based
upon the provisions of this Chapter, the continuing capacity of the rights-of-way to accommodate
the applicant’s proposed utility facilities and the applicable federal, state and local laws, rules,
regulations and policies.

E. ROW Licensing Fee. If the City determines a license shall be issued, the applicant shall,
within thirty (30) days of notification, submit the license fee set by resolution of the City
Council. Such ROW license fee shall only apply to those licenses issued, by the City, after
January 12, 2019.

F. Changes to information contained on the license application. Within thirty (30) days of a
change to the information contained in the application, the Licensee shall notify the City in
writing of such change(s).

G. Franchise Agreements. If the public interest warrants, as determined by the City in its sole
discretion, the City and utility operator or utility provider may enter into a written franchise

agreement that includes terms that clarify, enhance, expand, waive or vary the provisions of this
Chapter, consistent with applicable state and federal law. The franchise may conflict with the
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terms of this Chapter with the review and approval of City Council. The franchisee shall be
subject to the provisions of this Chapter to the extent such provisions are not in conflict with the
express provisions of any such franchise. In the event of a conflict between the express
provisions of a franchise and this Chapter, the franchise shall control.

F. Rights Granted.

1. The license granted hereunder shall authorize and permit the licensee, subject to the
provisions of the City codes and other applicable provisions of state or federal law, in
effect and as may be subsequently amended, to construct, place, maintain, upgrade, repair
and operate utility facilities in the rights-of-way for the term of the license for the
provision of utility service(s) authorized in the license. In the event the licensee offers
different service(s) than those authorized in the license, the licensee shall inform the City
of such changes no later than thirty (30) days after the change.

2. Any license granted pursuant to this Chapter shall not convey equitable or legal title in
the rights-of-way and may not be assigned or transferred except as permitted in
subsection K of this section.

Neither the issuance of the license nor any provisions contained therein shall constitute a
waiver or bar to the exercise of any governmental right or power, including without
limitation, the police power or regulatory power of the City, in existence at the time the
license is issued or thereafter obtained.

G. Term. Subject to the termination provisions in subsection M of this section, the license
granted pursuant to this Chapter will be effective as of the date it is issued by the City or the date
services began, whichever comes first, and will have a term of five (5) calendar years beginning:
(1) January 1* of the vear in which the license took effect for licenses that took effect betwern
January 1 and June 30™: or (2) January 1" of the year afler the license took effect for licenses
that beeame effective between July 1" and December 31°,

H. License Nonexclusive. No license granted pursuant to this section shall confer any exclusive
right, privilege, license or franchise to occupy or use the rights-of-way for delivery of utility
services or any other purpose. The City expressly reserves the right to grant licenses, franchises
or other rights to other persons, as well as the City’s right to use the rights-of-way, for similar or
different purposes. The license is subject to all recorded deeds, easements, dedications,
conditions, covenants, restrictions, encumbrances, and claims of title of record that may affect
the rights-of-way. Nothing in the license shall be deemed to grant, convey, create, or vest in
licensee a real property interest in land, including any fee, leasehold interest or easement.

I. Reservation of City Rights. Nothing in the license shall be construed to prevent the City from
grading, paving, repairing and/or altering any rights-of-way, constructing, laying down,
repairing, relocating or removing City facilities or establishing any other public work, utility or
improvement of any kind, including repairs, replacement or removal of any city facilities. If any
of licensee’s utility facilities interfere with the construction, repair, replacement, alteration or
removal of any rights-of-way, public work, city utility, city improvement or city facility, except
those providing utility services in competition with a licensee, licensee’s facilities shall be
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removed or relocated as provided in subsections C, D and E of Section 12.24.090, in a manner
acceptable to the City and consistent with City standards, industry standard engineering and
safety codes.

J. Multiple Services.

1. A utility operator that provides or transmits or allows the provision or transmission of
utility services and other services over its facilities is subject to the license and ROW use
fee requirements of this Chapter for the portion of the facilities and extent of utility
services delivered over those facilities. Nothing in this subsection J(1) requires a utility
operator to pay the ROW use fee, if any, owed to the City by another person using the
utility operator’s facilities.

2. A utility operator that provides or transmits more than one utility service to customers in
the City may not be required to obtain a separate license or franchise for each utility
service, but is required to file separate remittance forms and submit any ROW usage fees
due for each utility service provided.

K. Transfer or Assignment. To the extent permitted by applicable state and federal laws, the
licensee shall obtain the written consent of the City prior to the transfer or assignment of the
license. The license shall not be transferred or assigned unless;
1. The proposed transferee or assignee is authorized under all applicable laws to own or
operate the utility facilities and/or provide the utility service authorized under the
license; and

2. The transfer or assignment is approved by all agencies or organizations required or
authorized under federal and state laws to approve such transfer or assignment.

The provider requesting the transfer or assignment must cooperate with the City and provide
requested documentation, as the City deems necessary, in the City’s sole discretion, at no
cost to the City, to sufficiently understand the transferees’ ability to perform under the
license.

If the City approves such transfer or assignment, the transferce or assignee shall become
responsible for fulfilling all obligations under the license. A transfer or assignment of a
license does not extend the term of the license.

L. Renewal. At least thirty (30) days, but no more than one hundred twenty (120) days prior to
the expiration of a license granted pursuant to this section, a licensee seeking renewal of its
license shall submit a license application to the City, including all information required in
subsection B of this section and the application fee required in subsection C of this section. The
City shall review the application as required by subsection D of this section and grant or deny the
license within ninety (90) days of submission of the application. If the City determines that the
licensee is in violation of the terms of this Chapter at the time it submits its application, the City
may require that the licensee cure the violation or submit a detailed plan to cure the violation
within a reasonable period of time, as determined by the City, before the City will consider the
application and/or grant the license. If the City requires the licensee to cure or submit a plan to
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cure a violation, the City will grant or deny the license application within ninety (90) days of
confirming that the violation has been cured or of accepting the licensee’s plan to cure the
violation.

M. Termination.

1.

Revocation or Termination of a License. The City Council may terminate or revoke the

license granted pursuant to this Chapter for any of the following reasons:

a. Violation of any of the provisions of this Chapter;

b. Violation of any provision of the license;

c. Misrepresentation in a license application;

d. Failure to pay taxes, compensation, fees or costs due the City after final determination
by the City, of the taxes, compensation, fees or costs;

e. Failure to restore the rights-of-way after construction as required by this Chapter or
other applicable state and local laws, ordinances, rules and regulations;

f. Failure to comply with technical, safety and engineering standards related to work in
the rights-of-way; or

g. Failure to obtain or maintain any and all licenses, permits, cettifications and other
authorizations required by state or federal law for the placement, maintenance and/or
operation of the utility facilities.

Standards for Revocation or Termination. In determining whether termination, revocation

or some other sanction is appropriate, the following factors shall be considered:

a. The egregiousness of the misconduct;

b. The harm that resulted;

c. Whether the violation was intentional;

d. The ROW licensee’s history of compliance; and/or

e. The ROW licensee’s cooperation in discovering, admitting and/or curing the
violation.

Notice and Cure. The City shall give the ROW licensee written notice of any apparent
violations before terminating a ROW license. The notice shall include a short and concise
statement of the nature and general facts of the violation or noncompliance and provide a
reasonable time (no less than twenty (20) and no more than forty (40) days) for the
Licensee to demonstrate that the Licensee has remained in compliance, that the Licensee
has cured or is in the process of curing any violation or noncompliance, or that it would
be in the public interest to impose a penalty or sanction less than termination or
revocation. If the Licensee is in the process of curing a violation or noncompliance, the
Licensee must demonstrate that it acted promptly and continues to actively work on
compliance. If the Licensee does not respond or if the City Administrator or designee
determines that the Licensee’s response is inadequate, the City Administrator or designee
shall refer the matter to the City Council, which shall provide a duly noticed public
hearing to determine whether the license shall be terminated or revoked and if any
penalties or sanctions will be imposed.

Termination by licensee. If a licensee ceases to use the ROW, as defined under this
Chapter, the licensee may terminate its license, with a thirty (30) day notice to the City.
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Licensee may reapply for a ROW license at any time. No refunds or credits will be given
for licenses terminated by the licensee or the City.
a. Within forty-five (45) days of surrendering a ROW license, the licensee shall file
a final remittance form with the City stating, “final remittance” and shall pay all
usage fees.

12.24.080. Construction and Restoration.

A. Construction Codes. Utility facilities shall be constructed, installed, operated, repaired and
maintained in accordance with all applicable federal, state and local codes, rules and regulations,
including but not limited to the National Electrical Code and the National Electrical Safety Code
and the Gladstone City Standards, in effect at the time of the work. When a utility operator,
utility provider or licensee, or any person acting on its behalf, does any work in or affecting the
rights-of-way, the utility operator shall, at its own expense, promptly restore the rights-of-way as
directed by the City consistent with applicable city codes, rules and regulations, in effect at the
time of the work. A utility operator, utility provider, licensee or other person acting on its behalf
shall use suitable barricades, flags, flagging attendants, lights, flares and other measures as
required for the safety of all members of the general public and to prevent injury or damage to
any person(s), vehicle or property by reason of such work in or affecting the rights of way or
property.

B. Construction Permits.

1. No person shall perform any work on utility facilities within the rights-of-way without
first obtaining all required permits. The City shall not issue a permit for the construction,
installation, maintenance or repair of utility facilities unless the utility operator of the
facilities has applied for and received a valid license, franchise agreement or other valid
agreement (if applicable), required by this Chapter, and all applicable fees have been
paid. No permit is required for routine maintenance or repairs to customer service drops
where such, repairs or maintenance do not require cutting, digging, or breaking of, or
damage to, the right of way and do not result in closing or blocking any portion of the
travel lane for vehicular traffic, bicycle lanes or sidewalks.

2. In the event of an emergency, a utility operator with a license pursuant to this Chapter or
its contractor may perform work on its utility facilities without first obtaining a permit
from the City, provided that, to the extent reasonably feasible, it attempts to notify the
City prior to commencing the emergency work and in any event applies for a permit from
the City as soon as reasonably practicable, but not more than 5:00pm PST of the next
business day after commencing the emergency work.

3. Applications for permits perform work on utility facilities within the ROW shall be
submitted upon forms to be provided by the City and shall be accompanied by drawings,
plans and specifications in sufficient detail to demonstrate:

a. That the facilities will be constructed in accordance with all applicable codes, rules
and regulations, including City Standards.

b. The location and route of all utility facilities to be installed aboveground or on
existing utility poles.
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c. The location and route of all utility facilities on or in the rights-of-way to be located
under the surface of the ground, including the line and grade proposed for the burial
at all points along the route that are within the rights-of-way. Applicant’s existing
utility facilities shall be differentiated on the plans from new construction. The City
may require additional information necessary to demonstrate that the proposed
location can accommodate the utility facilities, as determined by the City. A cross-
section shall be provided showing the applicant’s new and existing utility facilities in
relation to the street, curb, sidewalk, or ROW.

d. The construction methods to be employed for protection of existing structures,
fixtures, and facilities within or adjacent to the rights-of-way, and description of any
improvements that applicant proposes to temporarily or permanently remove or
relocate and, if deemed necessary by the City, methods to be employed for protection
of existing structures, fixtures, and facilities within or adjacent to the ROW.

e. The applicant has an adequate traffic control plan.

. All permit applications shall be accompanied by the verification of a qualified and duly
authorized representative of the applicant that the drawings, plans and specifications
submitted with the application comply with applicable technical codes, rules and
regulations. The City may, in its sole discretion, require the verification of a registered
professional engineer or other licensed profession, at no cost to the City.

. All permit applications shall be accompanied by a written construction schedule, which
shall include an estimated start date and a deadline for completion of construction. The
construction schedule is subject to approval by the City.

. In addition to the requirements of this Chapter, the applicant shall, at all times comply
with all other City requirements,

. If satisfied that the applications, plans and documents submitted comply with all
requirements of this Chapter, the City shall issue a permit authorizing construction of the
utility facilities, subject to such further conditions, restrictions or regulations affecting
the time, place and manner of performing the work as the Citymay deem necessary or
appropriate.

. Except in the case of an emergency, the permittee shall notify the City not less than two
(2) working days in advance of any excavation or construction in the rights-of-way.

. All construction practices and activities shall be in accordance with the permit and
approved final plans and specifications for the utility facilities that have been “Approved
for Construction” by the City The City and its representatives shall be provided access to
the work site and such further information as they may require to ensure compliance
with such requirements.

. All work which does not comply with the permit, the approved or corrected plans and

specifications for the work, or the requirements of this Chapter, shall be removed or
corrected at the sole expense of the permittee. The City is authorized to stop work in
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order to ensure compliance with the provision of this Chapter. If the permittee fails to
remove or correct work as required in this subsection, the City may remove or correct
the work at the expense of the permittee, after notice and opportunity to cure, using
qualified personnel or contractors consistent with applicable state and federal safety laws
and regulations.

10. The permittee shall be responsible for providing correct and complete information. If the
City believes the permittee misrepresented, misstated, or omitted any material faci(s) in
its permit application, the City may deny or revoke the permit. The City may at any time
require the permit holder to take additional measures to protect the health, safety, and
welfare of the public. The permit holder shall be responsible for and pay all costs for
such measures

12. The permittee shall promptly complete all construction activities so as to minimize
disruption of the rights-of-way and other public and private property. All construction
work within the rights-of-way, including restoration, must be completed within sixty
(60) days of the date of issuance of the construction permit unless an extension or an
alternate schedule has been approved by the City.

11. Traffic Control Plan. The permittee shall protect the work area with sufficient traffic
controls reviewed and accepted by the City before work begins. The permittee shall at all
times ensure the presence of such workers, tools and materials, flaggers, barricades, and
other safety devices as may be necessary to properly protect bicyclists, pedestrians,
construction personnel, and vehicular traffic upon the roadway, and to warn and
safeguard the public against injury or damage resulting from the work.

12. Any supervision or control exercised by the City shall not relieve the permittee or utility
operator of any duty to the general public nor shall such supervision or control relieve
the permittee or utility operator from any liability for loss, damage, or injury to persons
or property.

C. Performance Surety.

1. The City may require a performance bond or other form of surety acceptable to the City
equal to at least one hundred and twenty-five percent (125%) of the estimated cost of the
work within the righis-of-way of the City, which bond shall be provided before
construction is commenced.

3. If required, the performance bond or other form of surety acceptable to the City shall
remain in force until sixty (60) days after substantial completion of the work, as
determined in writing by the City, including restoration of rights-of-way and other
property affected by the construction.

3. If required, the performance bond or other form of surety acceptable to the City shall
guarantee, to the satisfaction of the City:
a. Timely completion of the work;
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b. That the work is performed in compliance with applicable plans, permits, technical
codes and standards;

c. Proper location of the facilities as specified by the City;

d. Restoration of the rights-of-way and other property affected by the work; and

e. Timely payment and satisfaction of all claims, demands or liens for labor, material, or
services provided in connection with the work.

The release of the performance bond or other surety pursuant to subsection C(1) of this
section does not relieve the utility operator from its obligation to restore rights-of-way or
other property as required in subsection E of this section regardless of when the failure to
restore rights-of-way or other property as required by this chapter occurs or is discovered.

D. Injury to Persons or Property. A utility operator, or any person acting on its behalf, shall
preserve and protect from injury or damage other utility operators’ facilities in the rights-of-way,
the public using the rights-of-way and any adjoining property, and take other necessary measures
to protect life and property, including but not limited to buildings, walls, fences, trees or facilities
that may be subject to damage from the permitted work. A utility operator shall be responsible
for all injury to persons or damage to public or private property resulting from its failure to
properly protect people and property and to carry out the work.

E. Restoration.

1.

When a utility operator, or any person acting on its behalf, does any work in or affecting
any rights-of-way, it shall, at its own expense, promptly restore such rights-of-way to the
same or better condition as existed before the work was undertaken, in accordance with
applicable federal, state and local laws, codes, ordinances, rules and regulations, in effect
at the time of the work unless otherwise directed by the City.

If weather or other conditions beyond the utility operator’s control do not permit the
complete restoration required by the City, the utility operator shall temporarily restore the
affected area. Such temporary restoration shall be at the utility operator’s sole expense
and the utility operator shall promptly undertake and complete the required permanent
restoration when the weather or other conditions no longer prevent such permanent
restoration. Any corresponding modification to the construction schedule may be subject
to approval by the City.

If the utility operator fails to restore rights-of-way as required in this Chapter, the City
shall give the utility operator written notice and provide the utility operator a reasonable
period of time not less than ten (10) days, unless an emergency or threat to public safety
is deemed to exist, and not exceeding thirty (30) days, or such additional time agreed to
in writing by the City, to restore the rights-of-way. If, after said notice, the utility
operator fails to restore the rights-of-way as required in this Chapter, the City shall cause
such restoration to be made at the expense of the utility operator. If the City determines a
threat to public safety exists, the City shall provide necessary temporary safeguards, at
the utility operators’ sole expense. If such threat exists, the utility operator shall have
twenty-four (24) hours to commence restoration. If work is not commenced in twenty-
four (24) hours, the City, at its sole option, may commence restoration at the utility
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operator’s sole expense.

F. Inspection. Every utility operator’s facilities shall be subject to the right of periodic
inspection by the City to determine compliance with the provisions of this Chapter and all other
applicable state and city codes, ordinances, rules and regulations. Every utility operator shall
cooperate with the City in permitting the inspection of utility facilities upon request of the City.
The utility operator shall perform all testing, or permit the City to perform any testing at the
utility operator’s expense, required by the City to determine that the installation of the utility
operator’s facilities and the restoration of the ROW comply with the terms of this Chapter and
applicable state and city codes, ordinances, rules and regulations.

G. Coordination of Construction. All utility operators are required to make a good faith effort to
both cooperate with and coordinate their construction schedules with those of the City and other
users of the rights-of-way.
1. Prior to January 1st of each year, utility operators shall provide the City with, a written
schedule of known proposed construction activities for that year in, around or that may
affect the rights-of-way.

2. Utility operators may meet with the City annually, or as determined by the City, in its
sole discretion, to schedule and coordinate construction in the rights-of-way.

3. All construction locations, activities and schedules within the rights-of-way shall be
coordinated as may be ordered by the City, to minimize public inconvenience, disruption,
or damages.

H. Contractors. A utility operator may authorize a qualified contractor to perform any of the
work authorized or required in this Chapter on the utility operator’s behalf. Any contractor
performing work on behalf of a utility operator shall be subject to applicable provisions of this
Chapter. In the event a utility operator authorizes a contractor to perform work on its behalf, the
utility operator shall remain responsible and liable for compliance with the provisions of this
subchapter.

12.24.090. Location of Facilities.
A. Location of Facilities. Unless otherwise agreed to in writing by the City:

1. Utility facilities shall be installed underground in all areas of the City where there are no
existing poles in the ROW, there is no space on existing poles in the ROW, or where the
only poles in the ROW are used only for high voltage lines (as defined below). This
requirement shall not apply to facilities used for transmission of electric energy at
nominal voltages in excess of thirty-five thousand (35,000) volts or to antennas,
pedestals, cabinets or other above-ground equipment of any utility operator for which the
utility operator has written authorization to place above-ground.

2. Whenever any existing electric utilities, cable facilities or communications facilities are
located underground within the ROW of the City, the utility operator with permission to
occupy the same ROW shall install all new facilities underground at no cost to the City.
This requirement shall not apply to facilities used for transmission of electric energy at
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nominal voltages in excess of thirty-five thousand (35,000) volts (“high voltage lines™) or
to antennas, pedestals, cabinets or other above-ground equipment of any utility operator.
The City reserves the right to require written approval of the location of any such above-
ground equipment in the ROW.

B. Interference with the Rights-of-Way. No utility operator or other person may locate or
maintain its facilities so as to unreasonably interfere with the use of the rights-of-way by the
City, by the general public or by other persons authorized to use or be present in or upon the
rights-of-way. Utility facilities shall not be located in area of restriced sight distance nor interfere
with the proper function of traffic control signs, signals, lighting, or other devices that affect
traffic operation. All use of the rights-of-way shall be consistent with City codes, ordinances,
rules and regulations in effect and as may be subsequently amended.

C. Relocation of Utility Facilities.

1. A utility operator shall, at no cost to the City, temporarily or permanently remove,
relocate, change or alter the position of any utility facility within the ROW, including
relocation of aerial facilities underground, when requested to do so in writing by the City.

a. If relocation is required by the City, the City shall bear no responsibility or incur
any costs, to provide or in any way secure alternate locations.

2. Nothing herein shall be deemed to preclude the utility operator from requesting
reimbursement or compensation from a third party, pursuant to applicable laws,
regulations, tariffs or agreements, provided that the utility operator shall timely comply
with the requirements of this section regardless of whether or not it has requested or
received such reimbursement or compensation.

3. The City shall provide written notice of the time by which the utility operator must
remove, relocate, change, alter or underground its facilities. If a utility operator fails to
remove, relocate, alter or underground any utility facility as requested by the City and by
the date reasonably established by the City, the utility operator shall pay all costs incurred
by the City due to such failure, including but not limited to costs related to project delays,
and the City may cause, using qualified personnel or contractors consistent with
applicable state and federal safety laws and regulations, the utility facility to be removed,
relocated, altered or undergrounded at the utility operator’s sole expense. Upon receipt
of a detailed invoice from the City, the utility operator shall reimburse the City for the
costs the City incurred within thirty (30) days.

4. The City shall coordinate the schedule for relocation of utility facilities and based on such
effort shall provide written notice of the time by which the utility operator must remove,
relocate, change, alter or underground its facilities. If a utility operator fails to remove,
relocate, change, alter or underground any utility facility as requested by the City by the
date reasonably established by the City, the utility operator shall pay all costs incurred by
the City due to such failure, including but not limited to costs related to project delays,
and the City may cause, using qualified personnel or contractors consistent with
applicable state and federal safety laws and regulations, the utility facility to be removed,
relocated, altered, or undergrounded at the utility operator’s sole expense. Upon receipt
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of a detailed invoice from the City, thie utility operator shall reimburse the City for the
costs the City incurred within thirty (30) days.

The City will cooperate with the utility operator in securing alternate locations within the
ROW. The City shall bear no responsibility to obtain, compensate, or otherwise assist
the utility operator in relocation of is facilities to location not in the control of the City.

D. Removal of Unauthorized Facilities.

1.

Unless otherwise agreed to in writing by the City, within thirty (30) days following
written notice from the City or such other time agreed to in writing by the City, a utility
operator and any other person that owns, controls, or maintains any abandoned or
unauthorized utility facility within the rights-of-way shall, at its own expense, remove the
facility and restore the rights-of-way as provided in section 12.24.080

2. A utility system or facility is unauthorized under any of the following circumstances:

a. The utility facility, or any portion of the facility, is outside the scope of authority
granted by the City under the license, franchise or other written agreement. This
includes facilities that were never licensed or franchised and facilities that were once
licensed or franchised but for which the license or franchise has expired or been
terminated. This does not include any facility for which the City has provided written
authorization for abandonment in place.

b. The facility has been abandoned and the City has not provided written authorization
for abandonment in place. A facility is abandoned if it is not in use and is not planned
for further use. A facility will be presumed abandoned if it is not used for a period of
twelve (12) consecutive months. A utility operator may overcome this presumption
by presenting plans for future use of the facility.

c. The utility facility is improperly constructed or installed or is in a location not
permitted by the construction permit, license, franchise or this Chapter.

d. The utility operator is in violation of a material provision of this Chapter and fails to
cure such violation within thirty (30) days of the City sending written notice of such
violation, unless the City extends such time period in writing.

E. Removal by City.

1.

The City retains the right and privilege to cut or move any utitliy facilities located within
the rights-of-way, without notice, as the City may determine to be necessary, appropriate
or useful in response to a public health or safety emergency. The City will use qualified
personnel or contractors consistent with applicable state and federal safety laws and
regulations to the extent reasonably practicable without impeding the City’s response to
the emergency. The City will use best efforts to provide the utility operator with notice
prior to cutting or moving facilities. If prior notice is not possible, the City will provide
such notice as soon as reasonably practicable after resolution of the emergency.

If the utility operator fails to remove any facility when required to do so under this
Chapter, the City may remove the facility using qualified personnel or contractors
consistent with applicable state and federal safety laws and regulations, and the utility
operator shall be responsible for paying the full cost of the removal and any
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administrative costs incurred by the City in removing the facility and obtaining
reimbursement. Upon receipt of a detailed invoice from the City, the utility operator shall
reimburse the City for the costs the City incurred within thirty (30) days. The obligation
to remove shall survive the termination of the license or franchise.

3. The City shall not be liable to any utility operator for any damage to utility facilities, or
for any incidental or consequential losses resulting directly or indirectly therefrom, by the
City or its contractor in removing, relocating or altering the facilities pursuant to
subsections B, C or D of this section or undergrounding its facilities as required by
subsection A of this section, or resulting from the utility operator’s failure to remove,
relocate, alter or underground its facilities as required by those subsections, unless such
damage arises directly from the City’s negligence or willful misconduct.

F. Engineering Record Drawings. The utility operator shall provide the City with two complete
sets of record drawings in a form acceptable to the City showing the location of all its utility
facilities in the ROW after initial construction if such plan changed during construction. The
utility operator shall provide updated complete sets of as built plans upon request of the City, but
not more than once per year.

G. Utility operator, Utility provider and ROW Licensee shall provide, at no cost to the City, a
comprehensive map showing the location of any facility in the City. Such map shall be provided
in a format acceptable to the City, with accompanying data sufficient enough for the City to
determine the exact location of facilities, currently in Shapefile or Geodatabase format. The City
may not request such information more than once per year.

12.24.100. Leased Capacity.

A utility operator may lease capacity on or in its facilities to others, provided that, upon request,
the utility operator provides the City with the name and business address of any lessee. A utility
operator is not required to provide such information if disclosure is expressly prohibited by
applicable law. A utility operator shall require that all leases have obtained proper authority, in
the form of a permit, license or franchise from the City before leasing capacity on or in its
facilities.

12.24.110. Maintenance.

A. Every utility operator shall install and maintain all facilities in a manner that complies with
applicable federal, state and local laws, rules, regulations and policies. The utility operator shall,
at its own expense, repair and maintain facilities from time to time as may be necessary to
accomplish this purpose.

B. If, after written notice from the City of the need for repair or maintenance as required in
subsection A of this section, a utility operator fails to repair and maintain facilities as requested
by the City and by the date reasonably established by the City, the City may perform such repair
or maintenance using qualified personnel or contractors consistent with applicable state and
federal safety laws and regulations at the utility operator’s sole expense. Upon receipt of a
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detailed invoice from the City, the utility operator shall reimburse the City for the costs the City
incurred within thirty (30) days.

12.24.120. Vacation.

If the City vacates any ROW, or portion thereof, that a utility operator uses, the utility operator
shall, at its own expense, remove its facilities from the ROW unless the City reserves a public
utility easement, which the City shall make a reasonable effort to do provided that there is no
expense to the City, or the utility operator obtains an easement for its facilities. If the utility
operator fails to remove its facilities within thirty (30) days after a ROW is vacated, or as
otherwise directed or agreed to in writing by the City, the City may remove the facilities using
qualified personnel or contractors consistent with applicable state and federal safety laws and
regulations at the utility operator’s sole expense. Upon receipt of an invoice from the City, the
utility operator shall reimburse the City for the costs the City incurred within thirty (30) days.

12.24.130. Right-of-Way Use Fee.

A. Except as set forth in subsection B of this section, every person that owns utility facilities in
the City and every person that uses utility facilities in the City to provide utility service, whether
or not the person owns the utility facilities used to provide the utility services, shall pay the
ROW use fee for every utility service provided using the rights-of-way in the amount determined
by resolution of the City Council.

B. A utility operator whose only facilities in the ROW are facilities mounted on above-ground
structures within the ROW, which structures are owned by another person, and with no facilities
strung between such structures or otherwise within, under or above the ROW (other than
equipment necessary to operate the mounted facilities that has been expressly approved by the
City to be placed in the ROW), shall pay the attachment fee set by City Council resolution for
each attachment, or such other fee set forth in the license granted by the City. Unless otherwise
agreed to in writing by the City, the fee shall be paid quarterly, in arrears, within forty-five (45)
days after the end of each calendar quarter and shall be accompanied by information sufficient to
illustrate the calculation of the amount payable.

C. No acceptance of any payment shall be construed as accord that the amount paid is in fact the
correct amount, nor shall such acceptance of payment be construed as a release of any claim the
City may have for further or additional sums payable.

D. Right-of-way use fee payments required by this section shall be reduced by any franchise fee
payments received by the city, but in no case will be less than zero dollars ($0).

E. Unless otherwise agreed to in writing by the City, the ROW use fee set forth in subsection A
of this section shall be paid quarterly, in arrears, within forty-five (45) days after the end of each
calendar quarter. Each payment shall be accompanied by an accounting of gross revenues, if
applicable, and a calculation of the amount payable (a remittance form may be provided by the
City). The City may request and will be provided at no cost to the City, any additional reports or
information it deems necessary, in its sole discretion, to ensure compliance by the utility
provider, utility operator or licensee. Such information may include, but is not limited to: chart
of accounts, total revenues by categories and dates, list of products and services, narrative
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documenting calculation, details on number of customers within the City limits, or any other
information needed for the City to easily verify compliance.

F. The calculation of the ROW use fee required by this section shall be subject to all applicable
limitations imposed by federal or state law in effect and as may be subsequently amended.

G. The City reserves the right to enact other fees and taxes applicable to the utility providers,
utility operators and licensee subject to this Chapter. Unless expressly permitted by the City in
enacting such fee or tax, or required by applicable state or federal law, no utility operator may
deduct, offset or otherwise reduce or avoid the obligation to pay any lawfully enacted fees or
taxes based on the payment of the ROW use fee or any other fees required by this Chapter.

12.24.135 Penalties and Interest on Right-of-Way Usage Fee
A. Prior to February 1, 2019 ROW Usage fees not received by the City on or before the due date
are subject to interest of nine percent (9%) per year.

B. After February 1, 2019 the following penalties will be imposed.

Penalties and interest imposed by this section are in addition to any penalties that may be

assessed under other sections or chapters of the Gladstone Municipal Code.

1.  Any person who has not submitted the required remittance forms or remitted the correct
fees when due as provided in Section 12.24.130 shall pay a penalty listed below in addition
to the amount due:

a. First occurrence during any one calendar year; Ten percent (10%) of the amount owed,
or Twenty-five dollars ($25.00), whichever is greater.

b. Second occurrence during any one calendar year; Fifteen percent (15%) of the amount
owed, or Fifty dollars ($50.00), whichever is greater.

c¢. Third occurrence during any one calendar year; Twenty percent (20%) or the amount
owed, or Seventy-five dollars ($75.00), whichever is greater.

d. Fourth occurrence during any one calendar year; Twenty-five percent (25%) of the
amount owed, or One hundred dollars ($100.00), whichever is greater.

2 If the City determines that the nonpayment of any remittance due under this section is due
to fraud or intent to evade the provisions hereof, an additional penalty of twenty-five
percent (25%) of the amount owed, or Five hundred dollars ($500.00), whichever is
greater, shall be added thereto in addition to other penalties stated in 12.24.135.

3. In addition to the penalties imposed, any person who fails to remit any fee when due as
provided in Section 12.24.130 shall pay interest at the rate of 1.5% per month or fractions
thereof, without proration for portions of a month, on the total amount due (including
penalties), from the date on which the remittance first became delinquent, until received
by the City.

4, Every penalty imposed, and such interest as accrues under the provision of this section,
shall be merged with, and become part of, the fee required to be paid.
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The City Administrator or designee, in their sole discretion, shall have the authority to reduce or
waive the penalties and interest due under this subsection 12.24.135

12.24.140. Audits.
A. Within thirty (30) days of a written request from the City, or as otherwise agreed to in
writing by the City:

1. Every licensee, utility operator and utility provider shall furnish the City, at no cost to the
City, with information sufficient to demonstrate compliance with all the requirements of
this Chapter and its franchise agreement, if any, including but not limited to payment of
any applicable business license fee, ROW licensing fee, ROW use fee, attachment fee or
franchise fee.

2. Every utility operator, provider and licensee shall make available for inspection by the
City at reasonable times and intervals all maps, records, books, diagrams, plans and other
documents, maintained by the utility operator with respect to its facilities within the
rights-of-way. Access shall be provided within the City unless prior arrangement for
access elsewhere has been made with the City.

B. If the City’s audit of the books, records and other documents or information of the licensee
utility operator or utility provider demonstrate that the licensee, utility operator or utility provider
has underpaid the ROW use fee, licensing fee, attachment fee or franchise fee or any other fee or
payment by three percent (3%) or more in any one (1) year, the licensee, utility operator, or
utility provider shall reimburse the City for the cost of the audit, in addition to any interest owed
pursuant to Section 12.24.130 or as specified in other agreements or franchises with the City.

C. Any underpayment, including any interest or audit cost reimbursement, shall be paid within
thirty (30) days of the City’s notice to the utility service provider of such underpayment.

D. The Licensee, Utility Provider or Utility Operator is not required to maintain records for
more than six (6) years. The City is not required to maintain records beyond the State retention
schedules.

12.24.150. Insurance and Indemnification.
A. Insurance.

1. All utility operators shall maintain in full force and effect the following liability
insurance policies that protect the utility operator and the City, as well as the City’s
officers, agents, and employees:

a. Comprehensive general liability insurance with limits not less than:
i. Three million dollars ($3,000,000.00) for bodily injury or death to each person;
ii. Three million dollars ($3,000,000.00) for property damage resulting from any one

accident; and

iii. Three million dollars ($3,000,000.00) for all other types of liability.

b. Commercial Automobile liability insurance for owned, non-owned and hired vehicles
with a limit of one million dollars ($1,000,000.00) for each person and three million
dollars ($3.000,000.00) for each accident.
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c. Worker’s compensation within statutory limits and employer’s liability with limits of
not less than one million dollars ($1,000,000.00).

d. If not otherwise included in the policies required by subsection a. above, maintain
comprehensive form premises-operations, explosions and collapse hazard,
underground hazard and products completed hazard with limits of not less than three
million dollars ($3,000,000.00).

e. Utility operator may utilize primary and umbrella liability insurance policies to
satisfy the preceding insurance policy limit requirements.

9 The limits of the insurance shall be subject to statutory changes as to maximum limits of

liability imposed on municipalities of the state of Oregon. The insurance shall be without
prejudice to coverage otherwise existing and shall name, or the certificate of insurance
shall name, with the exception of worker's compensation, as additional insureds the City
and its officers, agents, and employees. The coverage must apply as to claims between
insureds on the policy. The insurance shall not be canceled or materially altered without
thirty (30) days prior written notice first being given to the City, and the certificate of
insurance shall include such an endorsement. If the insurance is canceled or materially
altered, the utility operator shall obtain a replacement policy that complies with the terms
of this section and provide the City with a replacement certificate of insurance. The
utility operator shall maintain continuous uninterrupted coverage, in the terms and
amounts required. The utility operator may self-insure, or keep in force a self-insured
retention plus insurance, for any or all of the above coverage.

The utility operator shall maintain on file with the City a certificate of insurance, or proof
of self-insurance acceptable to the City, certifying the coverage required above.

B. Financial Assurance. Unless otherwise agreed to in writing by the City, before a franchise
granted or license issued pursuant to this Chapter is effective, and as necessary thereafter, the
utility operator shall provide a performance bond or other financial securily or assurance, i a
form acceptable to the City. as security for the full and complete performance of the franchise or
license, if applicable, and compliance with the terms of this Chapter, including any costs,
cxpenses, damages or loss the City pays or incurs because of any failure attributable to the utility
operator to comply with the codes, ordinances, rules, regulations or permits of the City. This
obligation is in addition to the performance surety required by subsection C of Section
12.24.080.

C. Indemnification.

Iy

Each utility operator shall defend, indemnify and hold the City and its officers,
employees, agents and representatives harmless from and against any and all liability,
causes of action, claims, damages, losses, judgments and other costs and expenses,
including attorney fees and costs of suit or defense (at both the trial and appeal level,
whether or not a trial or appeal ever takes place) that may be asserted by any person in
any way arising out of, resulting from, during or in connection with, or alleged to arise
out of or result from the negligent, careless, or wrongful acts, omissions, failure to act, or
other misconduct of the utility operator or its affiliates, officers, employees, agents,
contractors, subcontractors, or lessees in the construction, operation, maintenance, repai,

21

Exhibit 5 - 48



or removal of its facilities, and in providing or offering utility services over the facilities,
whether such acts or omissions are authorized, allowed, or prohibited by this Chapter or
by a franchise agreement. The acceptance of a license under Section 12.24.070 of this
Chapter, or of a franchise granted by the City, shall constitute such an agreement by the
applicant whether the same is expressed or not, unless expressly stated otherwise in the
license or franchise. Upon notification of any such claim the City shall notify the utility
operator and provide the utility operator with an opportunity to provide defense regarding
any such claim.

2. Every utility operator shall also indemnify the City for any damages, claims, additional
costs or expenses assessed against or payable by the City arising out of or resulting,
directly or indirectly, from the utility operator’s failure to remove or relocate any of its
facilities in the rights-of-way in a timely manner, unless the utility operator’s failure
arises directly from the City’s negligence or willful misconduct.

12.24.160. Compliance.

Every licensee, utility operator and utility provider shall comply with all applicable federal and
state laws and regulations, including regulations of any administrative agency thereof, as well as
all applicable ordinances, resolutions, rules and regulations of the City, heretofore or hereafter
adopted or established during the entire term of any license granted under this Chapter.

12.24.170. Confidential/Proprietary Information.

If any person is required by this Chapter to provide books, records, maps or information to the
City that the person reasonably believes to be confidential or proprietary, and such books,
records, maps or information are clearly marked as confidential at the time of disclosure to the
City (“confidential information™), the City shall take reasonable steps to protect the confidential
information to the extent permitted by Oregon Public Records Laws. In the event the City
receives a public records request to inspect any confidential information and the City determines
that it will be necessary to reveal the confidential information, to the extent reasonably possible
the City will notify the person that submitted the confidential information of the records request
prior to releasing the confidential information. The City shall not be required to incur any costs
to protect any confidential information, other than the City’s routine internal procedures for
complying with the Oregon Public Records Law.

12.24.180. Penalties.

A. Any person found in violation of any of the provision of this Chapter or the ROW license
shall be subject to a penalty of not less than one hundred fifty dollars ($150), nor more than
twenty-five hundred dollars ($2,500) for each offense. A violation shall be deemed to exist
separately for each and every day during which a violation exists.

B. Nothing in this Chapter shall be construed as limiting any judicial or other remedies the City
may have at law or in equity, for enforcement of this Chapter.
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12.24.190. Severability and Preemption.

A. The provisions of this Chapter shall be interpreted to be consistent with applicable federal
and state law, and shall be interpreted, to the extent possible, to cover only matters not
preempted by federal or state law.

B. If any article, section, subsection, sentence, clause, phrase, term, provision, condition or
portion of this Chapter is for any reason declared or held to be invalid or unenforceable by any
court of competent jurisdiction or superseded by state or federal legislation, rules, regulations or
decision, the remainder of this Chapter shall not be affected thereby but shall be deemed as a
separate, distinct and independent provision, and such holding shall not affect the validity of the
remaining portions hereof, and each remaining section, subsection, clause, phrase, term,
provision, condition, covenant and portion of this Chapter shall be valid and enforceable to the
fullest extent permitted by law. In the event any provision is preempted by federal or state laws,
rules or regulations, the provision shall be preempted only to the extent required by law and any
portion not preempted shall survive. If any federal or state law resulting in preemption is later
repealed, rescinded, amended or otherwise changed to end the preemption, such provision shall
thereupon return to full force and effect and shall thereafter be binding without further action by
the City.

12.24.200. Application to Existing Agreements.

To the extent that this Chapter is not in conflict with and can be implemented consistent with
existing franchise agreements, this Chapter shall apply to all existing franchise agreements
granted to utility operators by the City.
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