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Street Smarts:  
What is the Right of Way and How Do Cities  
Acquire, Use and Dispose of It?

Rights of way surround and connect city residents and 
the places in which they live.  Rights of way often are 
one of a city’s largest property holdings and one of 

its most valuable and commonly used public assets.  As a 
result, rights of way play a central role in a functioning city.

What is the right of way and how is it used?
The public right of way consists of the space on, above and 
under city streets, alleys, bike paths and sidewalks.  The 
right of way is public property and by law is to be held in 
trust by the government—cities, counties or the state—for 
the benefit of the public.  What that means is that city 
councils have a legal obligation to manage a city’s rights of 
way for the benefit of every city resident.

City residents use the public right of way every day for 
transportation purposes as they travel to and from work, 
school and social gatherings on public roads and sidewalks.  
Utilities also use the rights of way.  Electric, natural gas, 
water, telephone utilities, and cable and telecommunica-
tions providers use the public right of way when they place 
and install their equipment, such as utility poles, power 
lines, sewer lines and fiber optic cables, above or under 
public roads and sidewalks.  

Because those utilities receive a special benefit in not hav-
ing to negotiate with several private property owners for 
use of their property, and given the legal obligation to man-
age rights of way for the benefit of the public, cities often 
charge utilities a fee for use of the public’s rights of way.  

How does a city acquire rights of way?
A city can acquire rights of way through a variety of means, 
often using public money to compensate the property own-
er from whom the right of way is acquired.  Some of the 
most common ways that cities acquire rights of way are:

• Dedication:  A city can acquire rights of way from a 
private property owner who offers to allow the public 
to use his or her property.  A dedication is not a 
complete conveyance of property to the city.  Rather, 

it is a conveyance of a right for the public to use the 
property.  

 Sometimes, a city might require dedication as a condi-
tion of development approval where a right of way will 
be needed to serve new development.  In those in-
stances, the dedication of right of way is shown on the 
recorded plat, which designates certain area for roads 
or other public purposes, or it can occur through a 
deed.  The property owner’s intent to dedicate, rather 
than convey the property entirely, must be clear.

• Grant:  In contrast to a dedication, the grant of prop-
erty for right of way purposes vests complete owner-
ship in the city.  

• Condemnation:  The city can acquire rights of way 
by taking private property for public use and paying 
the private landowner just compensation for the loss 
of the property.  The process for condemnation is pro-
vided in Chapter 35 of the Oregon Revised Statutes 
and is discussed in “article title here” on page XX. 

Other methods of acquiring a right of way include an-
nexation, transfer from another government entity, and 
prescriptive use.

What are the city’s management and fidu-
ciary responsibilities? 
Managing the right of way is a core function of a city.  The 
right of way is a public resource that the city must man-
age in the best interest and on behalf of its residents, while 
also balancing the competing needs of those who use that 
space.  

As the demand for utility and telecommunications 
services increases, the amount of activity in the right of 
way increases, requiring cities to efficiently and effectively 
oversee the use of this limited public resource.  As part of 
that process, cities often charge users of the right of way for 
the administrative costs of management, such as the costs 
associated with granting and administering permits for 

Managing the Public 
Right of Way: 
A City Priority

Cities have a fiduciary obligation to seek 
compensation for use of this public asset.   “ ”

(continued on page 22)
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work done in the right of way to install and maintain facilities 
and to restore public streets.  

In addition to recovering those costs, cities have a fiduciary 
obligation to seek compensation for use of this public asset.  
That compensation often takes the form of franchise fees and 
privilege taxes imposed on utilities and cable and telecommu-
nications providers for use of the right of way. 

Franchise fees commonly are calculated as a percentage of 
the revenues derived from sales to consumers in the city, and 
those fees are among the second and third largest sources of 
revenue for many of Oregon’s cities.  The money collected is 
used to fund public services, such as police and fire protection, 
public parks, and street maintenance and construction.  Local 
management of the right of way ensures that taxpayers receive 
fair compensation for use of one of the city’s most valuable 
assets.

Can a city dispose of a right of way and when 
might it do so?
A city can dispose of its right of way through a process known 
as vacation.  Vacation removes a public interest from land.  A 
city may want to vacate a right of way for a number of reasons, 
such as when it no longer serves the city’s needs.  

Chapter 271 of the Oregon Revised Statutes provides a pro-
cess for a city to vacate its interest in the right of way, which 
can be initiated by a petition filed by a property owner or by 
a city council.  Generally, a city council will hold a hearing 
on the petition and any objections and will then determine 
whether the consent of certain property owners has been 

obtained, whether notice has been given, and whether the 
public interest will be prejudiced by the vacation.  

When a city vacates a right of way, it returns to private 
ownership.  In some cases, the land may return to the original 
landowner, and in others, it will attach to the lands border-
ing the right of way.  In either case, a city should consult with 
legal counsel to fully understand the consequences of vacating 
right of way.  

STREET SMARTS

On the Web
Visit the Right of Way page on the League’s website  
(www.orcities.org), in the A-Z Index.  Resources include:

• Right of Way: Protecting and Paying for the Public’s 
Lifeline video

• Model ordinances for securing authority over rights 
of way, regulating the use of rights of way, easements 
and excavation

• Permitting information
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(continued on page 24)

Franchise Agreements, Licenses  
and Statutes:  
Regulation and the Right of Way
By Nancy Werner

Right of way management is one of the most important 
functions of local government.  Without properly man-
aged rights of way, cities cannot ensure safe and efficient 

transportation, delivery of and availability of essential and 
competitive services.  Nor can cities fulfill their fiduciary duty 
to protect this critical public asset.  This article provides an 
overview of regulatory tools cities have used to manage their 
rights of way, as along with a brief summary of some federal 
and state laws that may impact right of way management.

Franchise Agreements
For more than 100 years, Oregon cities have required utilities 
to obtain franchise agreements prior to placing any facilities 
in the public rights of way.  A franchise is a binding contract 
between a city and a utility company that governs the com-
pany’s use of the right of way.1  Cities typically grant franchises 
to utilities and services providers that install facilities in the 
rights of way, including electric, gas, telephone and cable com-
panies.2  Many cities also impose franchise fees, or fees in lieu 
of franchise fees, on their municipal water and sewer utilities. 

Franchises generally set forth the terms for use of the right of 
way.  For example, franchises may require a company to obtain 
a permit prior to working in the right of way and to provide 
insurance and indemnify the city for claims related to the 
company’s operation in the city.  Franchises often include the 
general rules on where facilities may be located in the right of 
way and when they need to be removed or relocated.

Franchises also require compensation to the city for the use of 
the right of way, which is called a franchise fee.3  Often com-
pensation is a percentage of the gross revenue the company 
receives from providing service to customers in the city.  Cities 
may also set compensation based on the lineal feet of the utili-
ties’ facilities in the right of way, a minimum annual fee, an 
attachment fee, or a combination of these fees.  

1 Franchises generally do not cover facilities (such as cell towers) on private 
property or city-owned property outside the right-of-way (such as parks).

2 Cities also grant franchises to solid waste providers.  Because solid waste 
providers do not install facilities in the rights of way, this article does not 
address solid waste franchises. 

3 The terms “franchise fee” and “privilege tax” are often used interchange-
ably, though they are different.  A franchise fee is the fee agreed to in a 
franchise agreement, whereas a privilege tax is adopted by ordinance and 
does not require an agreement from the provider subject to the privilege 
tax.  Further, some cities have adopted privilege taxes for providing service 
in the city regardless of the use of the rights-of-way.

Licenses
More recently, some cities have adopted ordinances designed 
to replace franchise agreements with a licensing structure.  
These ordinances generally include the provisions commonly 
set forth in franchise agreements, including compensation 
through a license fee or privilege tax.  Under these ordinanc-
es, utilities that are or desire to use city rights of way would 
apply for a license rather than negotiate a franchise.  The li-
cense, if granted, authorizes the utility to use the rights of way 
and requires the utility to comply with the provision of the 
ordinance.  The associated license fee or privilege tax could be 
established in the same manner as described with respect to 
franchise fees.  

The license requirement typically applies to the same utilities 
required to obtain franchises as described above.  Some cities 
also require their municipal water and sewer utilities to obtain 
licenses and/or pay the associated fees.  Additionally, cities 
may require utilities that do not own facilities in the rights of 
way but provide services in the city (either through other utili-
ties’ facilities or through wireless facilities placed outside the 
rights of way), to pay a fee or tax.4  

Applicable Statutes
In Oregon, cities generally have home rule authority to enact 
laws and regulations that are not expressly preempted by fed-
eral or state law.  The most relevant laws and rules impacting 
city authority are summarized below.

Federal Law

Section 253 of the Telecommunications Act of 1996 
(“Telecom Act”):  The Telecom Act preempts any state or 
local law or regulation that “prohibit[s] or has the effect of 
prohibiting” the provision of telecommunications services( 47 
U.S.C. § 253(a)).  In addition to this preemption, however, 
the Telecom Act expressly preserves local authority to manage 
their rights-of-way and receive compensation for use of the 
rights of way( See 47 U.S.C. §253(c)).  The Telecom Act does 
not include a cap on franchise fee or privilege tax rates  
or other specific preemptions.  Rather, it has been left to the 

4 The League has produced a Model Utility Rights of Way Ordinance with 
the license structure described above.  The Ordinance includes a detailed 
description of the options available to cities in deciding how to implement 
the Ordinance and associated fees.
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courts to interpret what prohibits or effectively prohibits the 
provision of telecommunications services.  

The Cable Act:5  The Cable Act includes fairly specific regula-
tions of cable service providers and expressly requires cable 
service providers to obtain franchises from the local government 
prior to providing cable service within that jurisdiction.  Howev-
er, it also prohibits any state and local laws that are inconsistent 
with the terms of the Act.  Thus, local government authority 
is preserved but circumscribed by the terms of the Cable Act.  
Among the terms that can be included in a local franchise are:  
franchise fees of up to five percent of gross revenues; capacity 
and financial support for public, educational and government 
access (“PEG”) channels; and customer service standards.

Internet Tax Freedom Act:  The Internet Tax Freedom Act 
(“ITFA”) and its amendments preempt state and local taxes on 
internet access.  The preemption in the ITFA, however, does not 
extend to voice service provided over the Internet, commonly 
known as “voice over Internet protocol” or “VoIP.”  Further, the 
ITFA does not clearly preempt privilege taxes or similar fees 
imposed for the privilege of using the rights of way to provide in-
ternet access services.  This interpretation of the ITFA has been 
affirmed by the Oregon Court of Appeals, however the Oregon 
Supreme Court will be reviewing the decision(See City of Eugene 
v. Comcast of Oregon II, Inc., 263 Or. App. 116 (2014)).  

State Law and Administrative Rules

ORS 221.410 et seq:  ORS 221.410 through 221.515 address 
local authority, including authority to manage rights-of-way and 
regulate utilities.  Generally, the provisions in ORS 221.410 et 
seq. affirm cities home rule authority rather than preempt cities.6  
However, ORS 221.450 states that cities may impose a privilege 
tax of not more than 5 percent of gross revenues on certain utili-
ties using the rights of way without a franchise.  The preemptive 
effect of this language is currently the subject of litigation and 
will be addressed by the Oregon Supreme Court in the upcom-
ing months(see Northwest Natural Gas Co. v. City of Gresham, 
264 Or.App. 34 (2014)).  

ORS 221.515:  This statute, which applies only to certain 
phone companies classified as incumbent local exchange carriers 
(“ILECs”), caps Oregon cities’ authority to impose a privilege 
tax for use of the rights of way at 7 percent of revenue derived 
from exchange access services (which is essentially the dial tone 
charge).  ORS 221.515 also permits ILECs to deduct  
from their privilege tax payment any permit fees it pays the 
city, but does not allow deduction of penalties for franchise 
or ordinance violations.  This preemption does not apply to 
other phone providers operating in cities, which are known as 
“competitive local exchange carriers.”  Further, the preemption 
only applies to taxes or fees imposed for use of the right of way; 

5  What I am calling the “Cable Act” is actually several laws amending the Com-
munications Act of 1934, including the Cable Communications and Policy Act 
of 1984 and the Cable Television Consumer Protection and Competition Act of 
1992.  

6  See, e.g., ORS 221.410:  “Except as limited by express provision or necessary 
implication of general law, a city may take all action necessary or convenient for 
the government of its local affairs.”  ORS 221.415:  “Recognizing the independent 
basis of legislative authority granted to cities in this state by municipal charters, 
the Legislative Assembly intends by ORS 221.415, 221.420, 221.450 and 261.305 
to reaffirm the authority of cities to regulate use of municipally owned rights of 
way ….”

it does not apply to taxes and fees imposed, for example, for 
providing services to customers in the city regardless of whether 
or not the provider uses the right of way.

ORS 758.025:  This statute requires public bodies to notify 
affected utilities “as soon as reasonably practicable” of a project 
that would require utility relocation.  Public bodies must also 
coordinate with affected utilities to discuss the project’s scope 
and schedule, which must include (among other things) a dis-
cussion of “options to minimize or eliminate costs to the public 
body and the utilities.”  Importantly, the law expressly states that 
“[t]he public body is not required to avoid or minimize costs to 
the utilities in a way that materially affects the project’s scope, 
costs or schedule.”  Public bodies may not prohibit a utility from 
seeking reimbursement of relocation costs from private parties or 
customers.

OAR 860-022-0046:  This Oregon Administrative Rule states 
that when a city requires the undergrounding of existing aerial 
utilities, the electric and communications utilities must pass 
those costs through to their customers within the city.  This will 
result in a new line item on each customer’s monthly bill listing 
this cost, which will be collected until the utility is repaid with 
interest.  This rule will apply even where a franchise or license 
requires the utility to pay undergrounding costs.  

Ms. Werner is an attorney with Beery Elsner & Hammond LLC 
focusing on communications law, right of way management and util-
ity franchises.  

FRANCHISE AGREEMENTS, LICENSES AND STATUTES
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City Management of the Right of Way:  
How Does it Work?
 By Len Goodwin

In this article, the term right of way is 
expanded slightly to include public 
utility easements (“PUE”), which are 

often adjacent to rights of way to meet 
the specific needs of utilities.  A signifi-
cant asset, the PUEs are held in trust by 
a city of all of its citizens.  

A Crowded Space 
While the right of way (ROW) repre-
sents a major component of the assets 
held by a city, it is also the physical 
location of the bulk of city assets.  Other 
than public buildings, virtually every as-
set in a city’s control, all of its civil infra-
structure, is located in a right of way. 

The right of way, along with any ad-
joining public utility easements, is the 
locational choice for wastewater and 
stormwater collection facilities, which 
are typically operated by a city or a 
special district under Oregon law.  The 
right of way is also home to water, electric and natural gas 
service facilities, which are owned by either investor-owned 
utilities or by municipal agencies.  Finally, the right of way is 
home to telecommunications providers who supply telephone, 
television, data and Internet access services to residents and 
businesses alike.

All of this can make the ROW fairly crowded. 

Figure 1 shows a typical street cross section, with the location 
of the utilities that are often present.  Particularly on larger 
streets, like arterials and collectors, there can even be more 
facilities.  These could include high-speed data, connections 
from the public-switched telephone network, cellular anten-
nae, and transport systems for medical specimens, private 
business connections and the like.

Though not to scale, Figure 1 shows some examples of the 
size and depth of these facilities.  It depicts those connections 
which run longitudinally down the length of a street segment. 
In a common setting, businesses and residents on each side of 
the street will need to connect to these services.  As a result, 
there will be a plethora of lateral connections from each of 
the utility services shown to the properties on each side of the 
street.

Street Repair and the Cost of Proper Right of 
Way Management 
First and foremost, the surface of the right of way provides the 
essential transportation infrastructure for the public to move 
about and for goods and people to move in commerce.  With-
out adequate street infrastructure, not only does commerce 
halt, but the safety of citizens is immediately placed in peril. 
With no effective way for police and fire services to quickly 
move through the community, lives are at risk.  Similarly, 
without the security of a strong street infrastructure, the sys-
tems that collect sewage for treatment and convey stormwater 
back to rivers quickly fail.

As many cities can attest, however, streets are expensive. 
According to the city of Springfield’s transportation system 
plan, construction of a new collector street can range from 
$500,000 to in excess of $1 million per mile.  For even the 
smallest cities, the replacement value of streets is millions of 
dollars; for larger cities, the cost can quickly rise to the hun-
dreds of millions.

Although streets are generally engineered for a useful life of 
20 years, in reality, with proper maintenance and preservation, 

Figure 1

(continued on page 27)
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87%
of Oregonians use the 
Internet

8%
increase in cable Internet 
users since 2010 

9%
increase in DSL Internet 
users since 2010

31%
of Oregonians that 
own a basic cell phone.  
This is down from 
54% in 2010 due to 
the increase use of 
smartphones

Right of Way 
Facts & Figures

10,934
public road miles owned 
by cities

$240,000
amount the city of Redmond, 
Ore.spends per year in 
addressing areas of earlier 
degradation caused by utility 
cuts in the asphalt

Average total miles of lines, not 
including laterals, for all Oregon cities:

76 
water lines

68
sewer lines

58
piped stormwater lines

19
open channels, ditches 
and swales
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they can easily last 50 years, and 
in the cases of many local streets, 
with light traffic, indefinitely.

In general, there are two major 
factors that affect the usability of 
streets.  Even with appropriate 
preservation techniques, streets 
will ultimately wear out and need 
to be reconstructed. In Oregon, 
and, in fact, most of the country, 
this reality is exacerbated by 
the fact that revenue sources 
dedicated to street maintenance 
and preservation have, for many 
years, failed to keep up with 
costs.

Second, disruption of the street infrastructure by the work 
of utilities exponentially increases the risk of failure.  A 2014 
report from the Federal Highway Administration (FHWA)  
documents the impact of street cuts on street infrastructure.

While, as the FHWA report notes, there are several short-term 
effects that result from utility work in the right of way, includ-
ing congestion, increased air pollution, delay and interference 
with adjoining business, the long-term impact of premature 
failure is the most important.

Figure 2, above, shows a typical construction specification for 
paving of a local street.  Note that the design specification 
calls for four inches of pavement over 12 inches of rock (or 18 
inches in the case of work in wet conditions).  Utilities placed 
in the ROW typically require anywhere from 30 to 48 inches of 
cover.  Thus the location of the facility will be in the soil under 
the surface of the street.  This means that when a street is cut 
there is a break in the engineered structure of the street. When 
the utility work is done, the utility is required to repair the 
street, but in many cases that means no more than replacing 
the rock subgrade and the paved surface with like material and 
sealing the crack that is left.  A former public works director 
had a great analogy for the result: 

“Suppose you bought a new car and after you left the dealer, 
someone offered to install a new CD system by slicing your car 
in half, installing the system and then welding the car  
back together and repainting it.  Do you still have a new car?”

Simply put, there is no way the seam between the repair and 
the original structure can be a perfect seal.  It rains in Oregon, 
and the water that hits the street will, at a slower or faster rate, 
leak through that seam and get to the dirt below.  There it 
will ultimately erode the dirt underneath, creating a void that, 
when the surface above is struck by the wheel of a car, creates 
a pothole.

How do Cities Manage the Right of Way?
Historically, cities have managed their rights of way by requir-
ing franchise agreements with entities that work or place things 
in the right of way.  Cities also create detail specifications that 
control how streets are designed and constructed.  Terms are 
included in franchise agreements to establish and enforce these 

design standards and reinforce their ability to control and man-
age access.  More recently, as an increasing variety of interests 
seek to use the right of way and technology changes how 
the right of way can be more efficiently managed, cities have 
started to include provisions in their codes which have general 
application.  Among the most common are:

• Requiring construction in adjacent PUEs if space is avail-
able, or under sidewalks or planting strips; prohibiting 
construction in the travel surface unless no alternative 
exists;

• Imposing moratoriums on cutting streets within a certain 
time period after construction;

• Specifying construction techniques that minimize the risk 
of water intrusion or other damage to the surface;

• Requiring  the use of trenchless technology to place facili-
ties in the right of way; and

• Requiring utilities to bond the quality of the repair work 
or post substantial deposits to cover the cost of repair 
failure.

In the past, many cities permitted aerial installation of certain 
utility facilities to reduce the cost of installation and damage 
to ROW.  Increasingly, this technique is falling into disuse 
because of the adverse effects, and aesthetic impact of aerial 
installation.

No matter how a city chooses to manage its rights of way, the 
challenges will be complex.  The need to ensure the public’s 
ability to access information, the need for safe and efficient 
transportation facilities, and the assurance that utilities using 
the public rights of way contribute to the financial welfare of 
cities can be a difficult balance to achieve.  But for cities to 
prosper in today’s environment these issues cannot be avoided.

Mr. Goodwin recently retired as director of development and public 
works for the city of Springfield, capping a 42-year career in public 
service, the last 20 with Springfield.  Currently, he is a principal  
in Local Citizen, a firm providing advisory services to local  
governments. 

Figure 2

CITY MANAGEMENT OF THE RIGHT OF WAY
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Right of Way Condemnation:   
The Basics
By Carolyn Connelly and Ross Williamson

The following provides a basic overview for condemning 
real property for city rights of way.  This is not a com-
prehensive guide, and the process will vary depending 

upon the circumstances.  The article assumes the right of way 
condemnation is not ultimately for a private purpose.

Condemnation Authority
The authority to condemn stems from a city’s power of 
eminent domain and chapter  223.005 of the Oregon Revised 
Statutes (chapter 223.105 specifically addresses rights of way).  
A city may “take” private property for an identified public 
need, such as a public road.  Both the U.S. and Oregon Con-
stitutions require that before “taking” property, a city must pay 
“just compensation” to the affected property owner.

While many factors affect what constitutes “just compensa-
tion,” generally it equals the fair market value of the “taken” 
property interest.  A city may condemn all or a portion of 
the parcel or its property interests.  For example, a city could 
condemn just an easement, which is not total ownership, but 
gives someone the right to use a portion of a property without 
owning it.

Navigating the Condemnation Hurdles
The procedures for initiating a city’s condemnation authority 
are found in ORS Chapter 35.  Set out below are the basic 
steps for condemning property for a public right of way.  

Get the Lay of the Land.  Before starting the process, the city 
should step back to evaluate whether the proposed project 
meets, or will meet, all applicable land use and project funding 
requirements.  Next, the city should specifically identify the 
property needed for the right of way, then review a preliminary 
title report showing all persons and entities with an interest 
in the property.  Problematic interests in the property can 
include utility easements held by other governmental entities.  
The city should pay special attention to trust deeds or other 
evidence of a mortgage holder.

Next, it’s important for the city to examine the property and 
conduct a survey.  Before entering the property, if possible, 
actual notice should be provided to the owner.  In the alterna-
tive, conspicuously posted written notice can suffice.  Before 
taking samples or conducting tests, the city should obtain 
written consent from the owner or a court order.

www.ahaconsulting.com
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Condemnation Resolution.  Once the property has been 
identified, the city council must adopt a resolution or ordi-
nance which constitutes presumptive evidence of the public 
necessity for the proposed right of way.  The resolution or 
ordinance must demonstrate:  

• How the property is necessary for the project; and 

• That the project is planned or located in a manner most 
compatible with the greatest public good and the least 
private injury.

Obtain Property Appraisal.  While a formal appraisal is not 
required for property valued less than $20,000, it is still rec-
ommended.  A city must give at least 15 days’ written notice 
in advance of any appraisal inspection to the property owner, 
inviting the property owner and/or the owner’s designee to the 
appraisal inspection.

Make Written Offer to Owner.  Unless an emergency poses a 
threat to persons or property, at least 40 days before filing for 
condemnation, a city must provide a written offer to pay the 
property’s full appraised value, plus any compensable damages 
suffered by the remaining property.  The offer must be accom-
panied either by the written appraisal or, if the value is lower 
than $20,000, a written explanation of the bases and method 
by which your city calculated the property’s specific valuation.  
A fair and accurate appraisal is critical; at trial the property 
owner’s right to attorney fees and costs depends, in part, on 
the city’s offer. 

Upon receipt of the city’s offer, the owner has at least 40 
days to accept or reject it.  Keep in mind, state law preserves 
a property owner’s right to repurchase condemned property 

under certain circumstances.  For this reason, a city’s legal 
counsel should draft any settlement agreement between the 
parties.  

Head to Court.  If no settlement is reached, and the total 
amount of compensation claimed does not exceed $20,000, 
the owner may elect that compensation be determined by 
binding arbitration.  Otherwise, the action will proceed to a 
jury trial in circuit court for a final determination of the just 
compensation owed.  Payment clears the way for the city’s 
right of way project.

Immediate Possession.  Under limited circumstances, a city 
may take immediate possession of property prior to settling 
the issue of compensation.  The city should consult with its 
legal counsel if the project requires construction to commence 
before a condemnation action can be resolved. 

Relocation Benefits.  Note: specific rules protect persons or 
businesses displaced by a city’s acquisition of real property.  
Except in an emergency, no person may be displaced from any 
real property without first receiving 90 days’ written notice.  
Such relocation rights are traps for the unwary, so cities 
should consider them carefully and early in the process.

Clearly, many hurdles face a condemning authority.  Careful 
navigation, coupled with clear and consistent communication 
with property owners, will increase a city’s chances of a favor-
able outcome. 

Ms. Connelly and Mr. Williamson are partners at the Local Gov-
ernment Law Group, PC in Eugene.  
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Management of Gladstone’s Most 
Valuable Asset 
Your Gladstone Rights-of-Way:  The City's Most Valuable Asset! 

About Rights-of-Way 

Gladstone’s “rights-of-way” are sections of land set aside for public benefit.  
These sections include streets and sidewalks as well as land set aside for water 
pipes, electricity lines and other utility infrastructure.   

Our City’s rights-of-way are our most valuable asset and include all the property 
and improvements on of Gladstone’s streets. Gladstone coordinates right-of-way 
use among public and private users so that we can efficiently manage this large 
and complex resource. 

 

New Ordinance 

On May 31, 2016, The Gladstone City Council adopted Ordinance #1465 
requiring all utilities to have a contractual agreement or a license to use the City’s 
rights-of-way.   

The goal is to accurately identify all right-of-way users and ensure fair, market 
rate compensation for the use of our most valuable asset. 

Prior to the ordinance, four utility companies had obtained a license to operate 
within the City’s right of way. Through these efforts, seven additional utility 
companies were identified and are in process of obtaining a license.  

The Public Works Department manages the new Ordinance through a short term 
contract with Oregon City’s Right-of-Way Program Manager, Lance Powlison. 

Contact Lance Powlison at 503.496.1547 or lpowlison@orcity.org for more 
information or if you wish to register.  
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Right-of-Way FAQ 
Right-of-Way Frequently Asked Questions 

Q: Why does the City charge utilities for using rights-of-way? 

A: The rights-of-way are owned by the City. The responsibility to fund 
improvements and service for our rights-of-way ultimately rests with the 
taxpayers.  In order to ensure a fair distribution of these costs, the City charges 
utility customers and others that uses the right-of-way rather than passing the 
costs directly to only property taxpayers.    

Q: How much does the City charge for using rights-of-way? 

A: The amount varies based on the kind of utility and how much facilities they 
use in the right-of-way. 

Q: Does the City charge only private utilities or are publicly-owned utilities 
charged as well? 

A: The City charges any user whether they are private (such as Portland General 
Electric) or public (such as the Tri-City Wastewater Treatment Plant and even the 
City's own utilities). 

Q: Is it common for cities to charge these fees? 

A: Yes.  Most cities in Oregon have some kind of right-of-way management 
policy and charge fees for its use.  The League of Oregon Cities has provided 
model right-of-way ordinances for cities to use and the Gladstone Ordinance is 
based on that model.  Many other local governments in the area, such as West 
Linn, Oregon City and Clackamas County, charge right-of-way fees to users. 

Q: How does this affect me? 

A: Before the new ordinance, each utility company had an individual negotiated 
contract.  Now the requirements and fees are fixed, which eliminates City staff 
and legal time, thus increasing efficiency.  The Ordinance also helps the City 
coordinate right-of-way use so that improvements and construction happens 
more efficiently.  

Q: Why a new policy? 

A: Gladstone has aging infrastructure and is aware that careful coordination of its 
rights-of-way has become a necessary part of responsible management. 

Q: Can these fees be negotiated? 

A: Generally no.  The fees are set by a resolution of the City Council.  However, 
Gladstone staff has been in touch with cable utility users to negotiate their fees 
as required by federal law.  

---------------------------------------------------- 
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Maintenance and Improvements in 
Rights-of-Way 
 The City of Gladstone is excited to let you know that we’ll be doing some 
maintenance and improvements in your rights-of-way, parks, and other public 
property throughout Gladstone. 

UPCOMING MAINTENANCE AND IMPROVEMENTS 

For decades Gladstone has charged franchise fees to utilities for use of the 
public rights-of-way.  A few months ago the franchise fee was put into the Code 
for increased efficiency, transparency, and equality between users.  

The franchise fee, now called the Right-of-Way usage fee, helps cover the costs 
of maintenance, improvements, and management of your public facilities. This 
fee fairly distributes the costs among utilities that use the rights-of-way, so that 
Gladstone residents don’t have to shoulder the entire burden.  

The recently changed PGE and NW Natural Right-of-Way usage fee now brings 
these utilities in line with other cities in Clackamas County, as well as the fees 
other utilities pay in Gladstone.    

To learn more, here are some FAQ’s. 

FAQs: 

Q: What’s going to be different? 

A: Utilities will be charged a user fee (like a rent) when they use City-owned 
lands in Gladstone.  These fees help the City repair and maintain your public 
rights-of-way and other spaces.  Utilities can pass these costs along to 
ratepayers.  Under the new policy, the fee is collected from all users of the rights-
of-way, including service districts and utilities. This means that the burden is 
shared by all users, and not just Gladstone taxpayers. 

Q: How will my bill be affected? 

A: The new policy spreads costs to utility companies who use the public rights-of-
way rather than just all taxpayers. Changes to your bill will be affected by your 
utility use.  Generally, any increases should be about the cost of a cup of coffee 
each month.  Check your own utility bills for exact amounts. 

Q: This is labeled a “Privilege Tax” on my customer notice. But Gladstone is 
calling it a “fee”. So which is it? 

A: The Oregon Supreme Court has recognized that a “Privilege Tax is not 
necessarily “tax’ as opposed to a fee. PGE and NW Natural are choosing to label 
it a “privilege tax” for their purposes. Contact PGE and NW Natural to learn more 
about their billing language. 

Q: How will the City spend the money collected from these fees? 

A: The right-of-way user fees will go through the City’s general fund.  The 
Gladstone Council will ultimately decide how and where the money is spent.   
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Q: Why is the City doing this now? 

A: Several larger cities in Oregon already have this kind of policy in place.  
Recently, Gladstone has determined that careful coordination of our rights-of-way 
have become a necessary part of responsible management. 

Q: How is this fairer to ratepayers? 

A: Even without this fee structure in place, Gladstone pays for costs associated 
with the management, upkeep, and repair of our rights-of-way and public lands.  
Without a policy to regulate rights-of-way users, utility companies were using the 
ROW for free, forcing the City to choose between forgoing certain maintenance 
or pass the costs along to all taxpayers.  

For more information online, check out 
Right of Way: Protecting and Paying for the Public's Lifeline 
Final from MetroTV on Vimeo at http://vimeo.com/70434712 
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